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Appeal  frcea  the  Circuit 
Court  of  Ghanpaign 
Counter,  Illinois. 


0*Connor,  J. 

The  plaintiffs,  Clarence  Hamper,  Ilae  Haaner,  Joyco  Brandt  and 
Georoe  Braadfe,  brou$rfc  suit  in  the  Circuit  Court  of  Chanpoign  County 
against  the  defendant,  Walter  C.  Shaffer,  to  recover  damages  that  they 
suffered  as  a  result  of  an  automobile  collision  on  the  23th  day  of  Octo- 
ber, 1944-    The  defendant  filed  a  counter-daia  against  the  plaintiff 
Clarence  Hataraer,  who  was  the  owner  and  driver  of  the  car  in  which  the 
plaintiffs  were  riding. 
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Tho  jury  returned  verdicts  in  favor  of  ell  of  the  plaintiffs 
and  against  the  defendant,  la  tho  following  anountss    Clarence  Banner, 
$350.00}  Mae  Hanier,  $2500.00}  Qeorge  Brandt,  05000.00}  and  Joyce  Brandt, 
13.500.00.    Tho  jury  found  against  the  defendant,  Walter  C.  Shaffer,  on 
his  ©ounfcer-cloin,  which  was  asserted  against  Glareneo  ITarxaor,  ore  of  the 
plaintiffs.    Fron  tho  judgments  entered  on  such  verdicts,  the  defendant 
appeals  to  thia  court. 

A  special  interrogatory  was  given  by  the  defendant,  asking  whether 
the  defendant  ccnjHtor-clai&ant  Shaffer  was  in  the  exercise  of  due  care  at 
the  thaes  of  the  collision,  which  interrogatory  was  answered  by  the  jury  "Ho" . 

She  briefs  and  arguronts  filed  by  both  sides,  toother  with  the 
record  and  the  abstract  thereof,  are  volwainous,  and  an  exceptionally  largo 
msaber  of  errors  wore  assigned  and  argued.    Me  have  considered  than  all  and 
believe  that  all  of  the  errors  assigned  fall  within  the  points  herein  dis- 
cussed and  passed  upon. 

AH  of  the  parties  had  attended  tl»  llotre  Dam-Illinois  football 
gaiae  at  Chasapaign,  Illinois,  and  had  just  loft  the  gone  when  tho  accident 
occurred.    tilth  the  large  attendance  at  that  football  gane,  the  traffic 
was  heavy.    Claronce  llasanor,  with  the  other  plaintiffs  as  passengers,  drove 
out  of  the  parking  lot  southeast  of  the  stadiua,  and  at  the  direction  of 
the  traffic  policonan,  drove  south  about  a  quarter  of  a  alio  on  a  road 
owned  by  the  University  of  Illinois,  which  was  opened  to  the  public  that 
afternoon  to  aid  the  traffic  going  to  and  fron  the  game,    Haraser  then  / 

turned  west,  still  en  the  University  of  Illinois  road,  for  about  a  quarter 
of  a  nib  to  the  location  of  the  accident. 
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The  rood  the  plaintiffs  wore  driving  was  dry  and  dusty  and  was 
of  cindor  contraction.    M  Iksaser  approached  the  road  upon  which  tho 
defendant  was  traveling  in  a  southerly  direction,  he  stopped  or  slowed 
down  sufficiently  to  shift  gears  at  about  tho  east  edge  of  the  north  and 
south  road.    There  was  evidence  of  some  dust  in  the  a-toosphere  fron  tho 
traffic  on  both  roads.    None  of  the  plaintiffs  saw  the  defendant *s  auto- 
mobile before  the  collision.    However,  Haraaer  testified  that  as  he  stopped 
h©  looted  to  his  right  and  left,  but  could  see  to  the  north  or  his  right, 
only  about  3U30  feet  because  of  the  dust,  and  that  he  saw  no  car  within 
that  distance.    After  shifting  into  low  gear,  he  proceeded  west  across  the 
intersection,  and  as  the  front  of  his  car  was  about  across  the  intersection 
the  defendant's  car  struck  the  Ikssaer  car,  slightly  hack  of  center  on  the 
right  side.    Tho  Bemer  car  was  pushed  or  k  ooked  a  distance  of  from  15 
to  40  foot  and  stopped  facing  north. 

The  defendant,  upon  leaving  the  football  gatae  for  his  haae,  was 
following  a  lino  of  cars  south  on  South  First  Street.    lie  testified  that 
there  was  dust,  but  that  it  was  no  higher  than  the  wheels  of  the  ear  and 
did  not  obstruct  tho  visibility  as  to  the  other  automobile.    There  would, 
of  course,  be  more  dust  in  the  vicinity  of  an  intersection  of  two  roads 
than  there  would  be  on  just  one  road, 

The  defendant  estimated  his  npood  at  froa  30  to  35  miles  per 
hour.    As  he  approached  the  crossing  where  the  collision  occurred  ho 
looked  to  the  left  when  he  was  about  50  feet  north  of  the  eross  road,    fie 
then  looked  to  tho  right  when  about  4-0  feet  froa  the  road.    Iks  then  looked 


/ 


straight  down  the  road.    It  \taa  as  he  looked  to  the  right,  about  40 
feat  north  of  tho  crossing,  when  hft  heaxd  outcries  from  three  of  his 
passengers.    Ha  testified  the  Hasisscr  car  was  than  entering  the  inter- 
section.   The  defendant  ^ooa  not  know  if  his  brakes  w«re  applied  when 
tho  impact  ooeicTod  or  not.    Da  doeo  not  know  if  Its  had  tried  to  how 
the  brakes  take  affect  before  the  collision.    At  the  speed  he  was 
traveling,  and  under  the  conditions,  the  defendant  said  bo  would  require 
SO  to  G5  feet  to  atop  his  car.    In  spite  of  that  lie  looked  to  his  left 
whan  only  50  f aot  froa  the  cross  road,  admitting  thereby  that  ho  looked 
for  the  first  t Jsb  to  his  left  when  he  was  at  a  distance  froa  tho  road 
that  was  rkr. uf fieioat  to  psrsit  him  to  stop  should  miyahing  bo  cani.. 
froa  that  direction.    Obviously,  very  little  is  gained  from  i«    ;       to 
one's  right  or  left  for  the  first  tine  when  the  person  is  so  close  to 
tho  intersection  and  traveling  at  a  speed  that  will  not  porrait  Mm  to 
stop  his  sjotor  veMclo  before  reaching  the  crossing. 

The  appellant  strongly  contended  that  there  was  a  fatal  variance 
between  the  allegations  of  the  plaintiff  a'  coaplaint  and  the  proof  pre- 
sented in  support  thereof .    That  variance  is  that  the  complaint  alleges 
that  the  accident  occurred  at  the  intersection  of  two  highways,  whereas 
the  evidence  shows  that  the  plaintiffs  were  traveling  on  a  private  road. 
It  seema  clear  that  tlj©  roadway  upon  which  the  plaintiffs  were  traveling 
was  a  private  roadway  owned  by  the  University  of  Illinois,  but  on  that 
day  was  open  to  the  general  public  because  of  the  large  nisabor  of  auto- 
mobiles going  to  and  from  the  football  gaae.    The  defendant  clairas  that 
by  virtue  of  this  allegation  in  the  cctrplsiat  he  was  charged  with  notice 
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that  the  collision  occurred  at  a  legal  intersection  within  the  meaning 
of  the  word  intersection  as  defined  in  the  Illinois  Statutes  in  tha 
Uniform  Motor  Vehicle  Act,  Chapter  95^»  Article  I,  Paragraph  110.  The 
defendant  further  contends  that  this  is  vitally  important  because  the 
duties  of  motorists  existing  at  legal  intersections  are  different  than 
those  created  when  approaching  or  driving  over  a  private  roadway,  \7here 
the  private  roadwesr  intersects  the  highway,  as  referred  to  in  the  Uniform 
>  Motor  Vehicle  Act,  Chapter  95^»  Article  I,  Paragraph  110.  Me  are  con-       y 
earned  with  the  question  as  to  whether  or  not  this  variance  is  fatal. 

Defendant  offers  the  case  of  Gihal  v.  Carver.  334  HI.  App.  234, 
as  authority  for  his  position  in  regard  to  this  variance.  In  tlxis  case 
the  plaintiff  was  a  pedestrian  crossing  the  street  at  a  point  which  she 
thought  was  a  "cross  wall:"  •  Ttea  cross  wall;  then  being  used  by  this 
pedestrian  was  not  at  an  "intersection"  as  defined  by  the  Uniform  Motor 
Vehicle  Act,  and  tlxs  court  therefore  held  that  the  defendant  was  not  re- 
quired to  yield  hor  tie  right  of  wc^  and  the  rights  and  duties  of  the 
parties  differed  greatly,  depending  upon  whatlser  or  not  tliis  pedestrian 
was  actually  upon  a  cross  walk  as  defined  by  the  Uniform  Kotor  Vehicle 
Act  of  the  State  of  Illinois. 

tte  do  not  differ  with  the  law  in  the  Ciiial  case,  surest  but  we 
ex©  of  the  opinion  that  it  does  not  apply  to  the  facts  in  this  case.  The 
case  cited  was  tried  and  instructions  were  given  on  the  theory  that  the 
plaintiff,  the  pedestrian,  was  on  a  cross  walk  at  an  intersection  at  the 
tioo  of  the  accident,  but  evidence  did  not  authorise  that  theory.  This 


is  not  true  of  the  case  at  bar.    While  the  corapkdnt  referred  to  the  roadway 
boinc  used  by  tls©  plaintiff  as  a  highway,  the  pswf  definitely  established 
its  true  state  and  the  case  was  tried  03  tliat  basis.    Ho  instructions  or 
arguments  ware  given  on  the  theory  that  the  roadway  was  ai^thing  but  a 
private  road* 

llo  one  was  sisload  by  the  description  of  the  location  of  the 
accident  bare  involved.    All  of  the  parties  to  this  suit  wore  present  at  the 

tine  of  the  collision.    The  defendant  %  evidence  would  not  Iravo  boon  differ- 
ent, either  as  to  bis  defense  or  the  countsr-claisi,  had  the  conplaint  al- 
leged the  plaintiff  to  have  been  on  a  public  highway  or  a  private  roadway, 
A  further  mmam  that  this  vsrlaaee  is  not  material  is  the  fact  that  under 
the  tfoifors  Motor  ToMclo  Act  of  this  state  the  rights  and  duties  of  the 
parties  in  this  particular  case  were-  the  sase,  regardless  of  whether  the 
plaintiffs  were  traveling  on  a  "private  road"  or  were  approaching  an  "inter- 
section?5 from  the  left  on  a  public  highway. 

It  is  the  contention  of  the  defendant  that  the  plaintiffs  fail 
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to  state  a  cause  of  action  because  they  osittad  to  charge  a  violation  of 


^ 


gz&  duty  or  allege  facta  froa  which  a  duty  ousted  by  the  (plaintiff)  could 
be  inferred.    A  careful  consideration  of  the  coaplaint  In  the  light  of 
that  circumstance  reveals  a  m  \>loto  ■ '.oscription  of  the  position  of  the 
,ios  to  thi3  aneHSm  at  the  tine  of  the  collision,  the  location  of  the 
jo-obiles,  and  a  view  of  the  land  and  intersection  at  the  comer  where 
the  accident  occurred,  and  that  is  followed  by  an  allegation  that  the  de- 
fendant at  the  ttse  of  the  accident,  did  one  or  E«re  of  certain  acts  that 
amounted  to  negLigence  on  his  part  and  proxhsately  caused  the  collision 


~ff 


. 


and  resulting  injury  and  damage.    "These  acts  included  certain  violations 
of  the  Motor  Veliiclo  Act  of  the  State  of  Illinois.    He  know  of  no  stronger 
raothod  of  Implying  a  dirty  than  by  specifically  pleading  a  violation  of  a 
then  existing  statute  virion  imposes  a  legal  duty  on  a  defendant. 

Appellant  contends  that  the  collision  vas  caused  entirely  by 
the  negligence  of  the  plaintiff  cM  eountar-defesdant,  Clarence  Ilaoner,  in 
driving  his  autenoMle  suddenly  in  front  of  the  defendant  at  a  time  when 
he  was  so  close  that  it  was  impossible  for  him  to  stop,    That  theory  was 
offered  to  the  Jury,  but  was  not  adopted  by  thfti*    The  evidence  shows  that 
the  jury  could  justly  ecucludo  that  if  the  Ksaoer  car  appeared  suddenly  in 
front  of  the  defendant,  it  could  have  been  fer  the  ronton  that  the  defendant 
was  not  keeping  a  proper  lookout  and  had  not  looked  to  Iris  loft  for  autono- 
biles  traveling  upon  that  roadway  ustil  lie  was  too  near  to  the  croos  roads 
to  bring  Iris  car  to  a  stop,  should  that  be  necessary.    Begardless  of  the 
reaaondng  of  the  jury,  we  fael  that  there  was  ample  justification  for  their 
roaching  tlieir  conclusion. 

Wo  can  conceive  of  the  Jury  finding  the  defendant  guilty  of  aany 
acts  of  ixSgiigeneo  that  could  have  proxfoatoly  caused  the  injuries.    Speed 
was  definite^  a  question  for  the  jury.    The  fact  that  the  defendant  was 
traveling  at  the  saoo  rate  as  the  other  cars,  did  not  conclusively  settle 
the  point  of  speed.    The 'defendant  states  that  three  of  his  passengers  saw 
the  plaintiff  *o  cor  and  cried  out  before  he  saw  the  car  hiasolf ,  and  that 
he  was  then  about  10  foot  fsoo  the  intersection.    3b  aaid  further  that  the 
accident  happened  so  rr.pidly  that  he  could  not  say  if  he  load  his  foot  on 
the  brake  pedal  or  not.    This,  in  the  light  of  his  further  tostinony  that 
he  was  traveling  at  a  speed  and  under  conditions  that  would  require  a  dis- 
tance of  30  to  85  feet  to  stop,  certainly  xaakes  the  question  of  a  proper 
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lookout  a  natter  far  the  jury.    This  is  especially  true  as  to  the  elaiaa 
of  the  plaintiffs  who  wore  passengers. 

There  was  no  abas©  of  discretion  on  the  part  of  the  eourt  in 
refusing  to  admit  evidence  of  e:xpor2iaento  aacJe  with  reference  to  visi- 
bility, on  the  grounds  that  conditions  vox®  different  vita  reference  to 
dust  in  the  atmosphere*    The  testimony  about  the  experiiaont  was  offered 
by  a  Civil  Engineer  who  was  faE&liar  with  the  location  of  the  accident. 
He  was  not  present  at  the  location  when  the  accident  occurred  and  he  had 
no  knowledge  of  the  density  of  the  dust*    lividanoo  of  experiments  is  not 
competent  unless  perf onaed  uaier  cireuiastances  very  similar  to  those 
connected  with  the  act  illustrated*    aaith  v.  stover  Manufacturing  Go.. 
205  HI.  App.  169,  at  page  175. 

We  likewise  foel  that  it  was  within  the  discretion  of  the  trial 
judge,  and  there  was  no  abuse  of  that  discretion,  to  refuse  to  adnit  photo- 
graphs  aarked  defendants  Eachibits  1,  9,  21  and  12,    All  of  these  photo- 
graphs were  of  locations  at  l^ast  a  quarter  of  a  i.iila  distant  froa  the 
point  of  thi  collision.    We  are  at  a  lose  to  so©  how  the  jury  couH  have 
boon  aided  1^  those  photographs.    The  trial  judge  oust  have,  and  ha  does 
have,  a  uide  discretion  in  dotexalning  the  admissibility  of  pictures  such 
as  those,  under  the  circumstances. 

The  defendant  was  restricted  by  the  trial  judge  in  the  cross 
examination  of  Joyce  Brandt,  plaintiff,  as  to  the  payment  of  the  gasoline 
used  on  the  trip.    The  defendant  apparently  was  attempting  to  tietexuiue 
if  the  plaintiffs  wore  engaged  in  a  joint  enterprise*    The  theory  of 
the  restriction  was  that  such  questions  wore  outside  the  scope  of  the 
direct  examination* 
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The  trial  judge  suggested  that  the  defendant  might  oleics  the 
witness  as  Ms  own.    He  could  have  examined  her  adversely  radar  Sec*.-" 
60  of  the  Practice  Act  and  secured  all  of  the  benefits  that  he  could  have 
enjoyed  had  lie  been  permitted  to  follow  that  lire  of  cross  examination. 
The  provisions  of  the  Practice  Act  on  depositions  for  discovery  Ixjfore 
trial  are  likewise  intended  to  aid  a  litigant  In  the  position  of  this  de- 
fendant and  to  enlighten  bin  on  the  facts. 

The  court  did  not  prevent  the  defendant  from  proving  the  existence 
of  a  joint  enterprise  by  restricting  the  cross  examination.    Had  such  a 
relationship  existed  among  the  plaintiffs  it  could  have  been  proved  by  the 
defendant  by  the  aothods  sugg3"ted  by  the  trial         -  aad  t*$$ttS  above. 

It  is  further  urged  that  the  conrt  erred  in  admitting  certain 
medical  testteory  on  behalf  of  the  plaintiffs,    The  court  pemitted.  a 
physician  to  testify  that  in  his  opinion  the  blood  in  the  urine  of  one  of 
the  plaintiffs  was  caused  by  timaaa  to  the  ri#st  kidney.    The  defendant 
contends  that  since  Ms  answer  denies  the  injuries,  no  medical  expert  can 
give  his  opinion  as  to  what  caused  the  condition  of  the  patient.    In  all 
of  the  cases  cited  by  the  defendant  on  this  point  there  was  more  than  a 
Eiere  denial  of  the  injuries  in  the  pleadings,  there  was  also  evidence 
to  support  this  dispute.    In  this -ease  the  defendant  offered  no  medical 
testimony  to  dispute  the  indies  alleged,  and  certainly  did  sot  minimis© 
the  force  of  the  impact  of  the  two  a«tor*fot!as«    Certainly  it  is  not  the 
position  of  the  defendant  that  the  collision  was  so  Insignificant  that 
injuries  such  as  are  claimed  could  not  have  occurred.    If  such  were  the 
position  of  the  defendant  in  both  his  pleadings  and  in  Ms  proof,  than 
we  tJould  consider  the  cases  of  Kiiabrounfa  v.  Ghlcano  pity  Railway  0aa:oanyT 
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272  HU  71,  at  pacoa  75  and  76,  and  CfcLfotto  v.  City  ^£  Oliicc;:or  396 
Ills  619,  at  page  622,  cited  by  the  defendant,  to  be  in  point.    The 
rule  rolled  upon  by  the  defendant  rsust  be  restricted  to  such  cases  whero 
the  subject  saattor  about  which  the  export  witness  de3ires  to  testify  (w 
to  the  causa)  is  ia  full  dispute  both  by  the  pleadiacs  and  the  proof, 
la  Kinbroush  v,  Chicago  City  Railway,  suprpf  in  was  held  to  be  error  to 
pomit  an  expert  to  testify  ia  response  to  a  hypothetical  question  that 
the  tumor  resulted  B£rcti  the  bruise  -  the  injury  to  the  breast*  and  the 
neurasthenia  from  the  stool:  of  the  accident*    However,  ia  that  case  the 
dispute  was  evidenced  by  both  the  pleadings  and  the  evidence*    Sha  proof 
of  the  plaintiff  indicated  a  violent  collision,  while  that  of  the  §&Smm 
dant  a  *&3gb$  shod* 

Vo  have  considered  all  of  the  other  points  raised  to  the  nodical 
tostiaoqy,  and  do  183*  find  any  reversible  error* 

Haiatiff's  attorney,  while  crossKJsaninir-r;  Clai_-  B«  3:01,  c 
passenger  in  tho  defendant's  car,  asked  the  witness  *wm  you  the  one  that 
threw  the  bottle  out  of  the  car  rf^ht  after  the  accident?"    The  court  «m» 
tained  an  objection  and  instructed  tho  3«ry  to  disregard  the  ronarks* 
Objection  was  also  sustained  to  this  question  that  followed  "did  you  see 
a  bottlo  thrown  out  of  the  car  iteedistoly  after  tee  accident  -  a  whiolaay 
bottlef    later  the  court  iastrueted  the  ^ry  to  disrecard  all  the  testimony 
with  rsforence  to  the  questions  and  answers  with  reference  to  liquor. 

Before  these  questions  troro  asked  tho  witness  had  testified  that 
he  had  a  drink  between  noon  and  one  P.M« 

There  was  no  positive  testimony  by  anyone  that  a  bottle  of  any 
type  was  thrown  froa  defendant's  car,  and  the  asking  of  questions  of  this 
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typo,  in  view  of  that.,  could  very  easily  be  concluded  to  bo  an  stta 
to  got  before  the  jury  ineoapotent  or  over,  fal-  t^ony. 

In  the  light  of  the  mmrsr  made  by  the  t&tassaj  the  protrt 
action  of  the  court  in  sustaining  the  e      - '  8093  ir.stracting  the 

jury  to  disregard  both  the  question  end  the  answer,  and  the  very  nature 
of  the  question  itself,  it  appoarr.  obvious  that  such  conSuct  would  not 
bo  helpful  to  -fee  plaintiff,  and  did  not  deprive  the  d«  t  of  a 

trial.  Such  trial  tactics  cannot  be  coKsended,  but  in  the  absence  of 
such  conduct  result  ins  in  an  xznfair  trial,  a  reversal  would  not  be  in 
order. 

There  was  no  error  in  the  court  »s  refusal  to  give  Instruction 
Ho.  3  offered  on  behalf  of  the  defendant  and  count or-clatoant. 

This  instruction  stated  what  the  counter-c^xL-i-tc;  charged  and 
included  a  paragraph  explaining  that  the  eeanlafct  or  answer  was  not 
evidence.    Usually  this  type  -■£  instruction  is  proper  as  it  inferos  the 
3ury  of  the  issues  of  the  case.    However,  to  permit  such  an  Instruction 
hero  would  confuse  the  ^ury  and  be  misleading,  because  it  included  an 
inaccurate  statement  of  the  lew  in  regard  to  the  right  of  way  of  notor 
vehicles.    The  court  said  in  Sco^  v.  gfra&flag,  264-  111.  App.  .495,  at 
page  490,  that  to  gtTO  m  instruction  on  ri~ht  of  way  in  the  statutory 
language  without  qualifications  as  to  the  circumstances,  distances  or 
speed,  is  error.    The  instruction  explained  of  is  of  that  nature  and 
under  the  circumstances  no  error  was  eacmitted  in  refusing  to  give  the 
same. 
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fti$  verdict  en  tba  6A&fte?«<&a£a  was  entirely  .   xmt  with 

the  otlier  verdicts  returned  and  tljo  arswer  to  the  interrogatory  signed 

hy  the  jury*    Ifo  find  no  error  $p  ttosap&tojg  the §  Judg- 

racnt  thorcaa, 

There  is  no  rovor3lble  error  in  the  record,    The  julgssate 
m  behalf  of  ti»  luciatiffs-^i^penaos  a^l  ft  the  i^eis3ant~»ppeHast 

are  tlwrofore  affirmed. 

Affinaed. 
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Abstract 

*,  i 

In  the  a. .-on  un  of  nilnoii 

8WWW4  district 


I  UP  of   Dug 
Estate  of  leevga  SAmupS 
,     bHMUUMWi 


I 


? 


Appeal  from  Circuit  Court, 
Uu  Pa£0  County 


intifr-  |  -oiiant, 

Vf  « 

-l&ih.    tferbenar,  Admin- 
tttrater  or  Kh@  B»t»t«  of 
Robert        -     mffiPj    S9MM 


-in  0-.   i  noon 
,rl  1  Ju 


3  38I.A.  20 


?hl»  &ff>$i&  ttcwlsg  tmn  the  Cirouit  Court  of 

■>imty  arisen  &«  i  rsstslt  of  &rj  autsrsobilo  xccX  lent  s*hyr«in 
Coo--         '\a?sr&  8&E&&t  &  boy  fourtosn  ysara  ©f  are?,  mis  ,  Hta 

l»J    &P   t  \t   suit  un^or  th<$  Injurs         ■■*•%  making  v-rloi- 

ME£*S  o*"  r>er:-lii5Rn.cff  ag&ingst  Robert  Herb-oner  t   «ho  ad  t  his 

death  In  th©  n-sollent,  and  vim  if  rtpiwi&efttad  in  litis  ;t<-  ■ 
by  his  nether  G-oorfrisna  H©rte#n«rt  afetni?rtrfttrlx.     'Hie  jury 
returned  a' verdict  of  not  galltl  m&  Jttiptemt  sat*    -   9   t&«P©Gn 

for  defendant  In  bar  of  motion  m&  oasts,.     Inasswoh  as   fchi    . 
o.-;ly  assigns  a  single  n    ■       fea  justify  a  rvwwlf  namely;    fe  ■ 
girino,  of  m  "rrftn®ou§  l&sfps  on  behrif  of  *'  ■  t,   it 

-1  b^  tmrveoermiry  fnr  thlw  opinion  to  snbraos  the  full   f.^etual 
ton  aurmundinr   tho  oftourronoss  in  question. 

N  Dyk«^  mm  riding  in  &te  ruobl*?  $mt  of  an 
oil  102?  Ford  i&srela  throo  othor  boys  i  ?    ir,     Is  •*-.-■■  t&mlt 

■  l.n  ?d      r*&&li   twgft  :\-  n.      :'hf*y  *w«  dvivin^ 

th  at  ftbdttS   "  :  .   I  .   bk   I   -.its  P9,   thoir   io*tln».Uon  VAn"  1  golf 

clu  >e  they  w    ■■-.■■  .     Semta  50  intarssets  Routs  64 

at  ricjht  !  (,    ;-        J    -tor  h'  ■  boln  if  -rough; 


9  &•&■ 


Th©  two  highways  mm roxira/stely  1«T«1    ■  ■  U  at  ion  Vh« 

Vl«V  to   th«  rl/p-.t  on   Jioute  64  from  tho  stop  »lfc-n  was  clear  for  ftj 
feet.      ?ho   at^   USA  f*»  traffic  p&Sg  north  on  femtt  59  was  located 
75  feot   south  of  tag  at#r  of  »  f,4. 

mt*«  t\»t#ft%m%«      ia    IjPtvl  Is  1958  Fori  cr.broll»t 

In  a  ■       '.;;--"    -*■  m  m  fi&uu    64,     In   &*  oar  wltls  Mrs 

other  brv  9  -ere  or,    !  to  tho  -tlo  Ra«le  <  j   f,-,ct 

t*hore  they  wen*  all  Bffipl®y«d. 

I  boln/   -Iriy.  Kar^ueriv 

tr-v^Un^  north   on  VionZn  59,   which  In  &        v.-.  1«1 

■nth  <->f  Houto  64.     in  till «  ear  STarf   titrtfl         ■  ■•  l&&le$.    sJLl  of 

"    "■     '    '      -  •  at   th«  int. 

0«ctlon  to  pftrsiit  t: ■■  i&nt'fl  car  t     pass, 

t   tho  ear  m  «  Plaintiff  ^  tftUatftte  «as  rifij  id  no: 

a  ttoapl9t€»   stop.      Strang  lv,   none  of   the  boy    -    pvivflj  im 

WMPf  rlfilSg  in   tho   kyhog  car,    s     '   Silt  ?ierbener  «&x>  OO^lng  vast. 
The  8y3t9S  0,.j r  Proce«<l«.i  into  tho  intersection  ia1 
estfesau         •  -     -.   ,  •       loj,  -  g  tr.  velin-  at  a  3 
t*  ON  BC  all*s   -or  hour  ft**  the  goUUUa  both  c 

I  tll«  novthvfpt   n-,ni<?r  of  ths  Ut«<  •  oUnn.      Th«  ra 

of  both  V«feiCl#i  r^      '       |  fats!   injuria. 

It  in  our  Ifctlt  (j    gjj  ■    rp^»  -   clearly  shm*'«?   g    % 

Omm  of  this  fato.l  9L«ctd»nt  "        '   Uure  of  $&«  triLTW 

of  tho  car  in  vhi^.       $  ■  rfftjig  to  **a  :-flr 

Cap    **     '"  '.rOBS    t  ;, 

As  v«  havo  in-!.      •.    ',    |    -   on.w  i  ■  llant 

tie  ^;ourt;  in-<truct*  t-      .:  i  *   Qj    ■      •    -  |  -..•■  M         $^g 

occurrnnc*    In  question   In  th'  ln  full  f„roo 

•*       '    "  "■                    '  '■         »n  tr,-    ■        i*-.   to  tMi  oau**  a 

••*                   htf      Wf  the      •          of    Illlnoi    ,  Mi 

Ml  .'.tit .  jSMm^I  -  .   ■         p  trofflo 


-.V 
n?nn  any  of  tho  ay*  un<->r  its  .Jurisdiction, 

•■  8  '  bio  hard   ?tu:- 

W  S*i«  eifcwriLBg  or  entering   -uch  iy  by 

»WW>*i»  "'    -'•  top  Lights  and  in 

such  ease  vehicle  -     '  ■  •    -«in  -  .-  oh  v- 

shi&ll  com*s  to  full  stop  an  &«&£  V  -of-w&y  1". 

such  hi  Kf  dilation 

givft  tho  ri,     '--   f*.  6c  :  . « 

•An1  you  *n  r  in^truct^  3,   if  y»«  fin'.   ! 

■*pond«r*n«»  or  rh*  ©vtdenee  that  the  itUTT*!  int- 

®*Sr#  -  !  lln     in  fell©  v  .     • 

thr"  l»       riven  alon-  ana  it 

e.   5',  an-1  tfcat  thr;  -t»ent  of  I    !  U«  Vorks  an  .I  B-. 

**£*  (*  1  tats  of  Illin-dr,  ,   prior  |     i  occurrence 

in  question,   is  dlaer st&ea,   gives  ptmtnwiM  to   traffic 

W»  ■  '    '        I    tern®  known  a*?   L  .      .    -©,  64,    i  :©f^r« 

the  o$s  urrsnoo  in  ,ton  <jr<*et«*a  &i$         ^prists  stop 

n  iimoiiRtely  south  i  f   ?  .    ■-. 

1  '      •&*  M^Wlj  ■••   S9|   an-1  if 

further  fini  fr<m  th-       ■  -  .-      -  ..        ■      j   th„ 

autonoMla  in  vMo  ■  -  \tlff«%  U> 

-t  cone  to  a  full  stop  as  near  th«  -    -        ->±ne 

'•      .   ■  i        v  Ra,  64  an  t&I«|    tad  rt,  ■■  ■   of 

direction  giro  the  rlght-of»«By  to  to: 
Mft  *       '    Ml  the  failure;  of  driver  of  th©  plaintiff*!! 

sfcilfl  so  to  do  x^fi  the  ge&f   papoad] 
cause  of  th-      :    in tiff  in^  '      death,  ej&a  if  you 

further  fin  1  fm  &§*  of   (  rtd«H<9*  t 

the  defend*  -benor  at  .tely 

before  the  oaaurreaoe  ir  .-  |      rj18  sxerclse  of 

ordinary  oaro  ar.d  caution,    Zhm  the  plaintiff  *** 
r^coT*r  in  this   suit.* 


tm  behalf  of  the  plaintiff  *h«  follo^in  |  «i  waa  w 

by  -ial  e  i  rl  I 

i      *t  In'-tr-i-'    I  Jury   t;  I   .«  1 

rlfjfct-n.r-way   fed  a  vehicle  pijja  ..-■«*  inter- 

te-cttori  of  HWftta    :•.  ,    £il«&    ■  $&  &*<&) 

Sit*    I         •     :      IJktVffSlNfttlm,     St<S  ::,     f&Slag    IViVM        '  8«f# 

the  1&  -  ,-vt  aonl  :   such  rig&t  sight  arise 

ufam  ths  vehiel*  fciwellng  --n  r.out*  64  i«?  s®  ffwr  ftwsa  the 

intersection  &1  :,-...:■  e»terji  the  imwra 

■    59,   &Sft#X>  ■  ■■-;   to  a    -     ■   before  i    ■'..-:..  , 

tStot  i»  3  '•;-    ,    la  Is       nta  c  ration  the 

«ure*r>un-iln,        -,     eir$t*  th«  vetelt  Later- 

et-otlon  from  Route  69  on  u  I      ifqp  signs  mm  «d 

posted,  vlll  reach  line   nf  e-  el#  on 

lists  64  will  fm  .  Lafttrssst&MU      in     I .  f  ys«  btli«vt 

fro®  tli®  pr  ^f  the  tvlftmM  *  time  I  .. 

v.-  bMli  in  'f  in"   5^erc«  sj'&^a     -,--.-.  ...~  :> 
intmnNI  the  in   -      -tion  in  $s*c%iiM}«   iftsr  I  i  m  to 

a  !%•   ,    "  slug   fe4f»a  by  Rftfesrt  ;::  orb  ~nsr, 

"  1|   '  ■ w  frea   ■■  tsstisfi         •  tdtli  bstti 

frt  I   I        flegg  sp#*  i       !**&*  of  $• 

abl  >per,    fcfcMiSg      nto  aonei      -  a   the   ff&mtm&iftgft 

«^  el  -  I  ■  - '■  '.->  In   -hi  eh  Georfe  Hf&«fty    •'■•- 

ce-;  ■-»-'',  ti»j  ri-lLn    ■:•  ii3  r#ao";  the  line  of  eroding  before 
the  automobile  arlven  by   fell  ■,  ,.13 

S   iSt«y-i««tisKfl  f  then  you  are  lnatructefl    ..     I    the 
autvvAobi:.  iv©n  by  Robert  Herfeeaer,   lace •.■.•■<■    ,    I&.4  not 

h&ve  the  rl^ht-of-my." 
/  ¥«  «ra  of  the  opinion  that  &»  instruction  given  si  bSSialf  of      r 

n%  in  free  of  error.     She  Instruction  given  on  behalf  of 
\     plaintiff  In         .  ■  correct  riF'tit-of-w&y  instruction,  but 


. 


N 


- 
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hor*  the  situation  m*  entirely   Uttmnt,      &m%*  S4  wk«  «  ?erf*r«n- 
U   !      "  i  '      xt  "  ^  <*  th*  4riW  of  th«  %fc,4  car  to  9t 

and  not    m«**d  InV  th«  int*r*««tl<w  until  h«  cnwll       ,      ,  do  ■». 
SM      I      tTmatlon  tr.. 
c^ul1!  rwh  the  ItJlfl  tf  *?-■•      ■ 

Ul  'l'   M     "'  ■■■-■--.     If    ■■ 

at  th*  tr<  *,  it         |      '  i    th*    lutv   &i    \    |         u,t  to  ravers© 

b  ss«  tf  mifl  mm  Uflmtllk    a  fortiori    i     (  i» 

IT  asrlt  1      .......      rt    ■  .  Justify  r®V 

Jtt*.ggy>nt  Affil 
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APELLATE  COUKT 


STATE  OF  ILLINOIS 


UkY  TKJttt,  A.  D.  19&9 


•Seneral  No,  961i0 

Everett  Piggott, 

Plain tiff -Appelloe, 
v»* 

billiara  H*  h'ewman, 

J^ef eadant-Appellant . 


Willian  H,  Kewaa, 

Counter  Plaintiff- Api*llaut, 

vs. 

Everett  i'i^Ovt, 

Counter  iJef  andant-Appellee* 


) 
) 

; 


■-1RTR1CT 


At^ndfe  Ho*  5 


Appeal  frora 

Circuit  Cc.rt  of 
San^ason  County 


3  38I.A.  198 


i 


'wiheat,  J. 


This  Is  en  epical  fro»  a  jud^nt  for  plai  -tiff-ap-jellee  Everett 
Pigcott  against  defendant-apj>ellant  Fs'illiaia  H*  ftewmn  in  the  svua  of 
£438*20  and  costs,  entered  upon  jury  verdict,  In  a  ease  involving  tfee 
collision  of  two  autoaobllec  at  an  is* erseetlon  in  Springfield,  Illinois* 
Error  is  assigned  in  that  the  court  refused  to  allow  a  motion,  at  the 
close  of  all  the  evidence,  to  direct  a  verdict  in  favor  of  the  defendant, 
and  in  refusing  to  allow  defendant* s  taction  for  judftnent  notwithstanding 
the  verdict*     Defendant* a  ar^u&ent  is  based  solely  on  the  ground  that 
there  is  no  evidence  of  negligence  on  the  part  of  the  defendant  upon  whioh 
liability  can  be  predicated* 

The  undisputed  evidence  showed  that  plaintiff  was  driving  south  on 
Spring  Street,  approaching  Canedy  Street,  about  9«30  P*  K*  January  84*  1945* 


S 


Defendant  was  driving  east  on  Canedy  Street  approaching  Spring  Street* 
All  of  the  streets  in  Springfield  were  then  in  an  icy  condition.  Spring 
Street  wan  a  through  street  and  a  stop  sign  was  located  about  thirty  feet 
west  of  the  intersection  on  the  south  side  of  Canedy  Street.  Sefendant 
knew  that  Spring  Street  was  a  through  street.  Defendant  did  not  stop  his 
car  before  entering  the  intersection,  and  a  collision  of  the  two  cars 
occurred  somewhere  in  the  intersection.  ?he  amount  of  plaintiff's  daraages 
wis  stipulated  as  being  flj.32.20. 

In  ruling  on  notions  for  e  directed  verdict  or  for  judgment  not- 
withstanding the  verdict,  a  legal  question  arises  as  to  whether,  consider- 
ing all  the  evidence  in  the  light  most  favorable  to  the  party  prevailing 
in  the  trial  court,  together  with  all  reasonable  inferences!  ^hereon,  there 
is  evidence  to  sup-port  the  verdict*  Defendant  testified  that  he  knew  of 
the  icy  condition  of  the  streets  aa  he  had  been  driving  during  the  even- 
ing and  2\ad  occasion  to  apply  his  brakes  and  found  that  it  was  slippery, 
and  that  he  knew  Spring  Street  was  a  through  street.  His  speed  was  such 
that  by  applying  hie  brakes  west  of  Spring  Street  he  was  unable  to  stop 
his  car  before  the  collision.  Clearly  the  question  of  any  negligence  on 
the  part  of  the  defendant  was  one  for  the  Jury.  The  verdict  in  favor  of 
plaintiff  was  not  against  the  manifest  weight  of  the  evidence.  Defendant 
has  cited  oases  in  Illinois  and  other  jurisdiction  holding  that  the 
skidding  of  a  oar  in  itself  and  unattended  by  prior  negliges ce  from 
which  such  skidding  proximately  results,  does  not  constitute  negligence. 
There   is  no  quarrel  with  this  rule,  but  it  was  for  the  jury  to  say 
whether  under  the  circumstances  the  skidding  was  caused  by  negligent 
conduct  of  defendant. 

It  was  not  error  for  the  Circuit  Court  to  deny  the  motion  for 
directed  verdict  and  the  Motion  for  judgjaent  notwiths tending  the  verdiet, 
and  Hie   judgment  of  the  trial  court  is  accordingly  affirmed. 
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Affirmed. 
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IK  VACATION   AFTER 
MAT  IKffiS,   A.    Q.   1949 


George  Muscnen, 
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vs. 
Mary  Kuscue  i , 
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THIhD  DISTK1CT 


Agenda  hq.  11 


3  38 IX  19g 


Appeal  from 

Circuit  Court  of 
Tasewell  County 


X 


Wheat,  J. 


This  is  an  appeal  frosa  an  order  denying  leave  to  vacate  a 
divorce  decree.  Plaintiff -appellee  George  Huschen  filed  nis  com- 
plaint for  divorce  on  Sovesber  21,  1947,  charging  defendant-appel- 
lant Mary  Kusehen  with  desertion.  Defendant  by  her  foraer  attorney 
filed  her  answer  December  9,  1947,  consisting  of  a  general  denial. 
The  trial  court  set  tne  cause  Tor  hearing  on  the  merits  January  9, 
1*43.  Tnere  is  soae  conflict  as  to  what  occurred  January  8,  194S, 
but  it  appears  that  the  secretary  for  defendant* s  foraer  attorney 
telephoned  the  attorney  for  the  plaintiff  and  stated  that  her  em- 
ployer "would  not  be  available  to  try  the  case  on  the  following  day". 
Da  January  9,  1945,  the  cause  was  heard  as  scheduled,  defendant  not 
being  present  in  person  or  by  attorney,  and  a  decree  for  divorce 
was  entered  finding  defendant  guilty  of  desertion.  Thereafter  on 
January  31,  194S,  defendant  by  her  present  attorney  filed  her  veri- 
fied motion  to  vacate  the  same  decree,  for  leave  to  amend  her  answer, 
and  for  leave  to  offer  evidence  in  her  behalf.  Tnis  motion  was  sup- 
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p.-rted  by  the  affidavits  of  her   foraer  attorney  and  his  secretary. 
On  April  12,  194$,  the  court  modified  the  decree  by  striking  the 
statement  that  defendant  appeared  by  her  attorney,  and  then  de- 
nied defendant *s  motion.  Appeal  was  taken  directly  to  the  Supreme 
Court  which  for  jurisdictional  reasons,  assigned  the  sa&e  to  this 
Co art. 

the  affidavit  of  Reba  Leach,  the  secretary  for  defendant's 
former  attorney,  recites  that  she  pnoned  plaintiff's  attorney  the 
day  before  the  hearing  and  said  that  her  employer  would  not  fee 
available  to  try  the  case  the  following  day  and  requested  a  post- 
ponement; tnat  such  attorney  said  ne  would  confer  with  the  judge 
and  report  the  situation.  The  affidavit  of  defendant's  foraer 
attorney  recites  that  upon  filing  the  answer  he  advised  piaintiff&s 
attorney  that  he  was  representing  defendant  and  would  later  confer 
with  hits;  that  he  received  a  notice  fro©  plaintiff's  attorney  that 
the  case  was  set  for  hearing  January  9th  at  10  A.  ;.;  that  prior  to 
such  date  affiant  was  ill  and  had  his  secretary  confer  by  telephone 
with  opposing  counsel  requesting  a  continuance  and  was  under  the 
impression  that  the  cause  was  continued;  that  thereafter  he  phoned 
counsel  as  to  a  new  setting  and  was  informed  tnat  a  decree  had   been 
entered;  tnat  opposing  counsel  stated  he  had  received  a  call  from 
affiant's  secretary  and  informed  the  court  of  the  request  for  con- 
tinuance, but  the  court  advised  him   it  would  he  perfectly  in  order 
to  proceed  with  the  hearing;  that  thereafter  on  January  15»  194$, 
he  received  a  letter  from  plaintiff's  counsel  as  to  the  transaction 
in  which  he  stated  he  did  not  believe  affiant  was  further  interested 
in  the  case  and  for  that  reason  proceeded  to  a  decree. 

Plaintiff  filed  a  motion  to  strike  defendant's  taction ,  support- 
ed by  the  affidavit  of  attorney  for  plaintiff,  which  states  that  on 
or  about  December  30,  1947,  he  caused  a  notice  to  he  sent  toopposing 
counsel  that  the  hearing  had  b&mn   set  for  January  9,  19^S,  at  10  A.M.; 
that  on  January  8th  he  received  a  telephone  call  from  the  stenographer 

2. 


of  defendant's  co  jnsel  stating  that  the  latter  was  unavailable  and 
would  not  attend  the  hearing;  that  she  did  not  explain  the  reason 
for  the  proposed  absence  of  such  attorney;  that  affiant  told  her 
her  would  infortc  trie  court  of  the  conversation  to  the  effect  that 
her  employer  was  unavailable,  and  would  request  the  court  to  hear 
the  evidence;  that  affiant  rmde   no  statement  of  any  kind  or  charac- 
ter that  would  cause  said  stenographer  to  believe  that  the  cause 
would  be  continued,  and  that  he  proceeded  with  the  hearing  because 
no  reason  was  given  for  the  non-attendance  of  counsel  at  such  hear- 
ing; that  he  made  no  statement  to  ssid  stenographer  that  he  would 
phone  back  in  regard  to  any  further  steps  in  the  proceedings;  that 
affiant  was  led  to  believe  that  defendant's  attorney  did  not  care 
to  do  anything  further  in  the  proceeding  and  desired  to  be  relieved 
from   any  further  connection  with  the  ease. 

In  addition  to  these  three  affidavits,  the  trial  Judge  had  be- 
fore his  the  verified  motion  of  the  defendant,  aryi  .  Huschen.  The 
motion  recites  that  sumsons  was  served  upon  her  November  21,  194?; 
that  on  November  2§fch  sne  took  the  copy  of  the  summons  to  the  attor- 
ney who  later  filed  aer  answer,  with  the  intent  that  he  represent 
her  in  the  case;  that  she  aad  so®@  acquaintance  with  the  attorney 
for  two  years  or  ©ore;  that  the  conference  lasted  about  five  minutes, 
the  attorney  agreed  to  represent  her  and  she  gave  him  her  residence 
telephone  number;  that  she  received  no  word  directly  or  indirectly 
fro©  her  attorney  so  that  on  December  15th  in  response  to  a  tele- 
paone  call  she  was  told  b  hi®  that  he  had  heard  nothing  about  the 
case  as  yet  but  would  advise  her  as  soon  as  he  learned  anything; 
that  she  heard  nothing  froai  aim   directly  or  indirectly  by  January 
5th  at  which  time  sne  phoned  his  office  &nd  was  told  by  the  secre- 
tary that  he  was  not  in  the  office  out  tn&t  she  had  heard  nothing 
about  the  case.  The  motion  further  charges  that  not  having  aeard 
anything  from  her  attorney,  on  January  19tjn  she  went  to  his  office 
and  his  stenographer  again  stated  tnat  he  was  not  in  and  that  she 
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sho  Id  call  again;  that  on  January  21st  she  again  went  to  the  attor- 
ney^ office  and  again  he  was  not  in;  that  she  told  the  stenographer 
of  a  report  that  tier  husband  got  a  divorce  January  9th  and  the  reply 
was  *!Jo,  not  then*.  She  then  states  that  she  has  nad  no  further  con- 
tact, directly  or   indirectly  with  the  said  attorney  since  January 
21st;  that  sue  retained  her  present  attorney  January  2oth,  and  ob- 
tained a  copy  of  the  divorce  decree. 

Although  it  may  be  said,  generally,  that  the  negligence  of  an 
attorney  will  be  charged  to  the  client,  yet  the  State  of  Illinois 
is  an  interested  party  in  every  divorce  case,  by  reason  of  which 
it  is  preferable  that  such  a  case  be  beard  upon  its  merits.  Defen- 
dant retained  an  attorney  and  relied  upon  his  representing  tier.  As 
far  as  she  could  do  so,  she  tried  to  keep  informed  as  to  the  pro- 
gress of  the  case,  ihe  decree  was  entered  January  9th;  she  retain- 
ed her  present  attorney  January  26th,  and  the  asction  to  vacate  was 
filed  January  31st.  This  indicates  diligence  on  aer  part. 

It  is  the  opinion  of  the  Court  that  the  isotioa  to  vacate  the 
decree  should  nave  been  allowed  and  that  the  Court  erred  in  not  so 
doing.  Accordingly,  the  judgment  of  the  Circuit  Court  is  reversed 
and  the  cause  ressaaded  with  directions  to  allow  the  motion  to  vacate 
the  decree. 

Reversed  and  reaandea  with  directions. 
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CUSUMANO  SANCES,  ) 

Appellee,   5 
v. 
LOUIS  D'ANGELO, 

Appellant. 


APPEAL  FROM 


SUPERIOR  COURT, 


COOK  COUNTY. 


MR.  PRESIDING  JUSTICE  FEIN3ERG  DELIVERED  THE  OPINION  OF 

THE  COURT. 

Plaintiff  brought  his  action  for  personal  injuries 
against  defendant.  There  was  a  trial  by  jury  and  a  verdict 
for  plaintiff  for  $67£0.00,  upon  which  judgment  was  entered, 
and  defendant  appeals. 

Plaintiff  was  employed  by  the  street  railway- 
company,  in  sweeping  and  cleaning  the  switches  in  the  tracks 
leading  to  the  car  barn  on  Division  Street,  extending  eagt 
from  Western  Avenue  on  the  south  side  of  Division  Street. 
The  eastbound  tracks  were  connected  with  switches  that 
extended  through  six  bays  into  the  car  barn,  these  bays 
consisting  of  fourteen  sets  of  tracks.   It  was  the  duty  of 
plaintiff  in  the  performance  of  his  work  to  keep  these 
switches  clean.  On  October  27,  1941,  at  about  daybreak, 
during  his  regular  course  of  employment,  he  was  in, the  street 
sweeping  these  switches,  with  his  back  to  the  west.   It 
was  the  only. practical  position  for  him  to  be  in  to  clean 
the  switches.  Defendant  was  driving  his  automobile,  going 
east,  and  straddling  the  eastbound  tracks,  and  x^hile  driving 
collided  with  plaintiff  and  injured  him. 
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There  are  many  questions  raised  by  defendant  upon 
this  appeal.   We  shall  only  discuss  those  we. regard  as 
sufficiently  important  for  our  consideration. 

After  the  jury  had  been  selected  to  try  the  cause, 
it  appears  that  two  women  jurors,  who  had  been  excused  from 
the  panel,  left  the  courtroom  and  returned  shortly  there- 
after, while  the  jury  was  in  the  jury  box,  intending  to  wait 
for  one  of  the  women  jurors  in  the  jury  box  to  join  them  for 
lunch;  that  in  the  corridor. leading  to  the  courtroom,  the 
assistant  to  plaintiff's  attorney  was  seen  talking  to  these 
excused  women  jurors,  and  it  developed  from  a  showing  made 
that  they  asked  if  it  was  all  right  for  them  to  return  to 
the  courtroom  and  wait  for  one  of  the  women  jurors,  and  that 
he  told  them  it  would  be  all  right;  that  someone  overheard 
one  of  the  two  excused  woman  jurors,  say  to  the  attorney's 
assistant,  "I  hope  the  defendant  loses  the  case";  that  these 
two  women  jurors  were  later  seen  with  the  woman. juror  hearing 
the  case,  who  joined  them  out  of  the  courthouse.  From  the 
showing  it  is  suggested  that  there  was  misconduct  justify- 
ing a  mistrial.  A  motion  made  to  withdraw  a  juror  and  to 
declare  a  mistrial  was  denied  by  the  trial  court.   This 
alleged  misconduct  is  now  urged  as  ground  for  reversal. 
There  was  no  showing  of  prejudice  resulting,  or  that  plain- 
tiff's attorney  or  his  assistant  had  any  contact  with  the 
jurors  hearing  the  case;  nor  any  showing  that  either  of  the 
two  women  jurors  in  question  had  ever  communicated  her:  . 
desire  about  the  defendant  losing  the  case  to  any  of  the 
jurors  hearing  the  case.   We  think  the  trial  court  properly 
exercised  its  discretion  in  denying  the  motion  for  a  mistrial. 
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It  is  urged  that  the  witness  Dr.  Park,  for  the 
plaintiff,  xiras  permitted  over  objection  to  express  an  opinion 
as  to  the  permanency  of  the  injury;  that  no  proper  foundation 
was  laid  for  such  an  opinion,  nor  was  he  the  attending 
physician.  It  appears  from  the  evidence  that  this  witness 
was  employed  by  the  street  car  company;  that  it  was  his  duty 
to  examine  injured  employees  periodically  to  determine  when 
they  were  capable,  if  at  all,  to  return  to  their  usual  work; 
that  the  witness  had  examined  the  plaintiff  approximately 
every  two  weeks  up  to  and  including  November  17,  1942;  that 
he  also  took  an  X-ray  of  plaintiff  on  March  24,  1942;   that 
these  examinations  were  made  for  the  purpose  of  determining 
whether  plaintiff  had  sufficiently  recovered,  to  resume  work 
with  the  street  car  company;  that  the  X-ray  showed  malposition 
and  poor  alignment  of  two  or  three  fractures;  that  following 
the  X-ray  taken  by  him,  he  examined  plaintiff  frequently, 
and  testified  he  found  plaintiff  had  wasting  of  the  leg  and 
Impairment  of  some  motions  of  the  knee  and  ankle;  that  the 
impairment  existed  as  late  as  November,  1942,  more  than  a 
year  after  the  accident;  and  that  he  gave  it  as  his  opinion 
based  on  the  length  of  time  the  impairment  existed,  that  the 
injury  was  of  a  permanent  character.  The  opinion  was  based 
on  the  "reasonable  degree  of  certainty,  from  a  medical  and 
surgical  standpoint."  We  think  that  the  evidence  sufficient- 
ly qualified  him  to  express  an  opinion,,  and  the  form  of  the 
hypothetical  question  was  not  improper. 

Defendant  sought  to  introduce  in  evidence  motion 
pictures  taken  of  plaintiff  after  the  accident,  which  the 
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court  refused  to  receive.  When  the  trial  court  asked  defend- 
ant's counsel  the  theory  for  admitting  them,  counsel  stated, 
"Well,  with  reference  to  the  nature  of  the  work.  *  *  *  And 
also  the  care  of  the  man  in  watching  traffic,  and  also  in 
relation  to  the  condition  that  he. claims  exists  at  the  present 
time  with  reference  to  the  injury.  *  *  *  If  the  Court  please, 
I  want  to  show  these  for  the  purpose  of  showing  that  the  man 
is  not  suffering  from  the  condition  that  he  testified  to--- 
*  *  *  He  says  he  has  pains  in  his  leg  itfhile  he  is  working." 
The  evidence  disclosed  that  plaintiff  returned  to  work. 
There  was  no  claim  made  in  the  case  that  he  could  not  use 
his  limbs,  nor  any  claim  of  incapacity  as  would  permit  of 
impeachment  of  plaintiff  by  these  motion  pictures.  Certainly 
they  could  not  reveal  any  evidence  of  pain  or  lack  of  pain. 
There  was  no  materiality  disclosed  by  counsel's  response  to 
the  court's  inquiry.  We  cannot  say  that  the  court  committed 
error  in  refusing  to  receive  the  motion  picture  films. 

It  is  claimed  that  the  court  refused  to  enforce  a 

subpoena  served  on  the  Surface  Lines  to  produce  upon  the 
trial  its  records  listed  in  the  subpoena.  The  subpoena 
called  for  a  very  large  list  of  documents  and  records  and 
might  properly  be  referred  to  as  an  omnibus  subpoena.  The 
trial  started  October  11,  1945.  The  next  day  was  a  legal 
holiday,  and  it  was  on  this  holiday  that  the  defendant  served 
the  subpoena  on  the  paymaster  of  the  Surface  Lines,  requiring 
production  of  the, vast  number  of  documents  and  records  the 
following  morning.  It  appears  that  a  literal  compliance 
with  the  subpoena  would  require  the  production  of  some  90 
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volumes  of  records  of  the  Surface  Lines.  There  was  no  reason- 
able effort  made  before  trial  to  take  the  deposition  of  the 
paymaster  or  to  afford  the  company  a  reasonable  opportunity 
at  reasonable  hours  to  submit  the  records  to  defendant  for 
Inspection,  as  provided  in  Supreme  Court  Rule  17,  paragraph 
8.  Under  the  circumstances,  we  do  not  regard  the  ruling  of 

the  court  as  improper. 

Defendant  argues  that  the  evidence  discloses  plain- 
tiff to  be  clearly  guilty  of  contributory  negligence,  and 
that  the  court  should  have  directed  a  verdict  upon  that 
ground.  There  is  a  difference  in  the  position  of  one  who 
is  required  to  work  in  the  streets  and  a  pedestrian  using 
the  street,  in  determining  the  question  of  contributory 
negligence.  One  working  in  the  street  is  not  expected  to 
keep  his  head  raised  to  be  constantly  on  the  lookout  for 
traffic.  Were  he  required  to  do  so,  he  would  not  be  perform- 
ing his  duties  in  connection  with  his  work.  Drivers  of  auto- 
mobiles should  be  on  the  lookout  and  exercise  a  reasonable 
degree  of  care  to  prevent  colliding  with  one  required  to 
work  in  the  streets,  whpse  very  presence  at  work  should  be 
a  warning  to  the  driver.  There  is  no  reasonable  explanation 
offered  by  defendant,  who  claims  that  at  the  time  of  the 
accident  it  was  still  dark,  and  he  could  not  and  did  not  see 
plaintiff,  why,  if  his  headlights  were  burning  and  threw  a 
light  the  distance  ahead  of  the  car  required  under  the  Motor 
Vehicle  Act,  he  could  not  have  seen  plaintiff  at  work.  A 
similar  situation  was  involved  in  Carneghl  v.  Gerlach,  208 
111.  .2pp.  340,  where  the  court  held  that  it  was  a  question 
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of  fact  for  the  jury  to  determine  whether  plaintiff  was 

guilty  of  contributory  negligence,  and  whether  defendant  was 

guilty  of  negligence  in  failing  to  see  the  plaintiff  at  work 

in  the  street.  To  the  same  effect  is  Sheppard  v.  Cumraings,    ]/ 

324  111.  App.  227  (Abst.). 

It  is  suggested,  that  the  verdict  is  excessive.  We 
do  not  think  so.  Ford  v.  Frlel,  330  111.  App.  136,  and  cases 
there  cited. 

Complaint  is  made. of  the  giving  of  plaintiff !s  in- 
structions Nos.  3,  4  and  5,  These  instructions  merely  quoted 
the  pertinent  sections  of  the  statute  relied  upon  in  the  com- 
plaint. These. instructions,  when  read  with  plaintiff's  given 
instruction  No.  1,  obviate  the  complaint  made,  because  in  the 
latter  Instruction  the  allegations  of  the  complaint  are  set 
forth,  including  the  statutory  violations,  and  requiring  plain- 
tiff prove  either  of  them  to  be  the  proximate  cause  of  the 
injury.  Therefore,  it  is  distinguishable  from  the  cases 
cited  by  defendant,  which  do  not  set  forth  the  charge  in  the 
complaint  predicated  upon  the  statute,  and  which  do  not  re- 
quire that. plaintiff  prove  them  to  be  the  proximate  cause  of 
the  injury. 

We  have  examined  defendant's  instructions  refused  by 
the  court  and  find  no  error  in  the  refusal  to  give  them. 

We  think  the  record  is  free  from  reversible  error, 
and  accordingly  the  judgment  of  the  Superior  Court  is  affirmed. 

AFFIRMED. 
TUOHY  AND  NIEMEYER,  JJ.  CONCUR. 
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Plaintiff  filed  his  complaint  on  October5  25,  1945,  to 
foreclose  a  junior  mortgage  on  real  estate.   The  mortgage 
was  given  to  secure  the  payment  of  two  notes,  one  in  the 
principal  sum  of  $25,875.00  and  an  interest  note  in  the 
sum  of  3518.81,  both  notes  dated  October  15,  1925,  and  by 
their  terms  due  on  August  16,  1926.  Amended  answers  were 
filed  by  defendants,  setting  up  the  Statute  of  Limitations, 
and  alleging  that  at  no  time  were  the  notes  extended;  that 
no   agreement  for  extension  of  payment  was  recorded  in  the 
office  of  the  Recorder  of  Deeds  of  Cook  County;  that  no 
part  of  the  principal  or  interest  was  paid  within  10  years 
prior  to  the  filing  of  the  complaint;  and  that  the  action 
is  barbed  by  Section  11  of  the  Limitations  Act  (Chap.  83, 
111.  Rev.  Stat.  1947).  Plaintiff  replied  that  defendant 
John  A.  Yerhoeven  was  a  non-resident  of  the  State  for  more 
than  10  years  prior  to  the  filing  of  the  suit;  that  the 
trust  deed  secured  two  notes;  that  one   was  paid,  and  the 
payment  of  one  extended  plaintiff's  note  until  after  the. 
filing  of  the  suit;  that  John  A.  Verba even  paid  him  $500.00 
on  May  1,  1936. 
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Upon  the  Issues  thus  raised  by  the  answers  and  reply, 
respecting  the  Statute  of  Limitations,  the  cause  was  referred 
to  a  master,  who  filed  his  report,,  finding  that  plaintiff's 
cause  of  action  was  barred  by  the  Statute  of  Limitations 
and  recommending  that  the  complaint  be  dismissed  for  want  of 
equity.  Exceptions  to  the  report  were  filed  and  overruled 
and  a  decree  entered  dismissing  the  complaint  for  want  of 
equity. 

The  only  question  upon  this  appeal  is  whether  the 
master's  report. and  the  decree  are  against  the  manifest  weight 
of  the  evidence.  We  have  examined  the  evidence  and  are 
satisfied  that  the  master  was  correct  in  finding  that  there 
was  no  payment  made  upon  the  notes  secured  by  the  mortgage 
within  10  years  prior  to  the  filing  of  the  complaint,  nor 
was  defendant  John  A.  Verhoeven  a  non-resident  within  that 
period,  nor  was  there  any  agreement  to  extend  the  payment 
of  the  notes. 

We  believe  the  evidence  fully  justified  the  decree, 
and  it  is  accordingly  affirmed. 

AFFIRMED. 

Tuohy  and  Niemeyer,  JJ.,  concur. 
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MR.  PRESIDING  JUSTICE  FEIN3SRG  DELIVERED  THE  OPINION  OF 
THE  COURT. 


Plaintiff  brought  this  suit  for  personal  injuries 
resulting  from  the  alleged,  negligence  of  defendant,  in 
the  operation  of  a  bath  house,  of  which  plaintiff  was  a 
patron.   The^e  was  a  trial  by  jury  and  a  verdict  for  plain- 
tiff, upon  which  judgment  was  entered,  from  which  defendant 
appeals. 

The  evidence  in  this  record,  in  our  judgment,  clearly 
establishes  the  following  facts:  that  defendant  owned  and 
operated  a  bath  house;  that  plaintiff  for  ove"  a  considerable 
period  of  time  had  been  a  regular  patron  of  the  bath  house 
and  paid  a  fee  for  taking  a  bath;  that  he  was  familiar  with 
all  of  the  facilities;  that  on  the  day  in  question,  he  went 
into  the  hot  room  to  take  a  sweat  bath;  that  the  hot  ^oom 
had  three  benches  on  the  right  and  left  sides  of  the  walls, 
the  lowest  of  them  being  about  18  inches  from  the  floor  level 
and  the  others  spaced  a  like  distance  from  one  another; 
that  two  cold  water  faucets  were  attached  at  each  side  of 
the  benches  and  a  combination  hot  and  cold  water  faucet,  so 
marked,  was  installed  at  the  entrance  of  the  room,  about 
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12  inches  from  the  floor  level;  that  this  combination 
faucet  is  clearly  shown  by  the  evidence  to  have  been 
used  exclusively  by  the  attendants  employed  by  defendant, 
to  throw  water  into  the  oven  to  create  and  generate  steam* 
that  while  plaintiff  was  in  the  hot  room,  he  became  somewhat 
overheated  and,  to  cool  off,  went  to  the  combination  faucet 
and  used  a  bucket  to  fill  with  cold  water  to  throw  ove~ 
himself  j  that  when  he  put  his  hand  unde^  the  faucet  he  was 
apparently  scalded  by  hot  water  coming  out  of  the  faucet, 
which  he  expected  to  be  cold;  that  there  was  a  regular 
shower  -oom  used  by  the  patrons  for  taking  a  shower  to 
cool  off,  and  that  plaintiff  used  it  a  number  of  times  but 
decided  on  this  occasion  not  to  go  to  the  shower  room, 
provided  for  that  purpose,  but  to  substitute  a  bucket  of 
cold  water  instead;  that  the  shower  room  was  specially 
adapted  for  the  ve-y  purpose.   It  further  appears  that  the 
maintenance  man,  employed  by  defendant,  inspected  the 
faucets  every  day;  that  he  made  the  usual  inspection  on  the 
day  in  question  and  found  nothing  wrong  with  the  faucets 
or  combination  faucet;  that  another  employee  of  defendant, 
a  maste-  plumber,  checked  all  of  the  plumbing  twice  weekly, 
including  the  faucets,  and  repaired  them  whenever  necessary; 
and  that  he  found  nothing  wrong  with  the  equipment  the  day 
before  the  alleged  accident. 

The  controlling   question  upon  this  record  is 
whether  there  is  any  evidence  to  establish  negligence  on 
the  part  of  defendant.  We  are  unwilling  to  interfere  with 
the  verdict  of  a  jury  and  the  judgment  of  the  court  thereon 
unless  we  a^e  satisfied  that  the  evidence  for  plaintiff, 
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taken  in  its  most  favorable  light,  fails  wholly  to  establish 
any  negligence  on  the  part  of  defendant.   No  defective 
condition  of  the  equipment  is  shown  by  this  evidence.  No 
knowledge  on  the  part  of  defendant  of  any  alleged  defective 
equipment  is  shown.  A  shower  room,  made  available  to  patrons 
for  cooling  off,  if  that  was  plaintiff's  desire,  was  not 
availed  of  by  plaintiff,  but  instead  he  used  a  faucet, 
plainly  marked  "cold"  and  "hot",  not  used  by  the  patrons 
but  by  the  attendants.  As  pointed  out,  plaintiff  was 
thoroughly  familiar  with  all  of  the  facilities  of  the  bath 
house  available  to  patrons.   He  chose  not  to  make  use  of 
them  but  to  employ  a  method  not  shown  to  be  inherently 
dangerous.  Under  the  circumstances  we  can  see  no  basis  for 
imputing  any  negligence  to  this  defendant  in  the  operation 
of  its  bath  house. 

In  the  view  we  take  of  this  record,  it  will  be 
unnecesaary  to  discuss  the  othe""  questions  raised  by  defen- 
dant. 

Accordingly,  the  judgment  of  the  Municipal  Court 
is  reversed. 

REVERSED. 

Tuohy  and  Niemeyer,  JJ.,  concur. 
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LAURA  SEEHASE, 


Appellee, 


ROBERT  I.:.    HIRSCH, 

Appellant, 


APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO. 


/ 


8  38I.A,  20 


MR.  PRESIDING  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE 
COURT. 


,1 


Plaintiff  brought  this  forcible  entry  and  detainer 
suit  against  defendant  for  possession  of  the  housing  accommo- 
dation occupied  by  defendant  as  a  tenant,  possession  of 
which  was  sought  for  plaintiff's  own  use,  as  required  by  the 
U.  S.  Housing. and  Rent  Act  of  1947,   The  suit  was  brought 
July  14,  1948.  Trial  with  a  Jury  resulted  in  a  verdict  for 
plaintiff,  upon  which  judgment  was  entered  after  motions 
for  new  trial  and  for  judgment  notwithstanding  the  verdict 
were  overruled. 

It  appears  from  the  undisputed  evidence  that  plaintiff 
was  a  tenant  under  a  written  lease,  which  expired  June  15, 
1948.  A  written  notice  of  termination  of  tenancy,  by 
■"egiste^ed  mail,  was  received  by  defendant  April  10,  1948. 

Defendant  contends  that  the  notice,  sent  by  registered 
mail,  was  not  a  compliance  with  the  statute,   since  there  is 
no  provision  in  the  statute  for  notice  by  registered  mail. 
The  precise  question  was  decided  by  us,  adversely  to  dofen~ 
dant's  contention,  in  Goroway  v.  Shelby,  331  111.  App.  181. 

It  is  urged  that  the  evidence  fails  to  show  that 


2. 

plaintiff  in  good  faith  required  the  premises  for  her  own 

use  to  entitle  her  to  maintain  the  action  in  accordance 

with  the  Federal  Housing  and  Rent  Act  of  1943"Twe  think 


this  was  within  the  province  of  the  jury  to  determine  and, 
having  done  so,  we  cannot  say  upon  this  record  that  it  was 
against  the  manifest  weight  of  the  evidence. 

There  is  no  -"cvcrsible  error  presented,  and  the 
judgment  is  affirmed. 

AFFIRMED. 

Tuohy  and  Niemeyer,  JJ. ,  concur. 
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BENJAMIN  N.  BROWN,  Trustee  in 
Bankruptcy  of  the  L.  tc   M. 
Investment  Company,  a  corpora- 
tion of  the  State  of  Delaware, 

Appellee, 

UNITED  STATES  OF  AMERIGA, 

Intervening. Petitioner-Appellee, 


V. 


MAX  McGRAW,  McGRAW  ELECTRIC 
COMPANY,  a  corporation,  and  JUDSON 

LARGE, 

Appellants. 


APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY 
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O  <J 


~, 
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MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT 


Defendants  appeal  fron  an  order  vacating  a  prior 
orde10  dismissing  the  suit  on  a  No  Progress  call  and 
redocketing  it  as  a  pending  case.   The  matter  was  heard 
on  the  verified  motion  of  plaintiff  to  vacate  the  order 
of  dismissal  and  defendants'  answer  thereto.   There  is  no 
material  controversy  as  to  the  facts. 

The  original  complaint  was  filed  in  1937  charging 
defendants  with  conspiracy  to  defraud  creditors  and  with 
disposition  of  the  assets  of  the  bankrupt  corporation. 
A. general  reference  was  made  to  Master  in  Chancery  Harold 
E.  Sullivan  on  June  24,  1942;  hearings  were  commenced 
before  the  master  in  October,  1942,  and  the  case  was 
still  on  reference  before  the  master  when  dismissed  for 
want  of  prosecution  November  24,  1944.   On  July  3,  1944 
the  Executive  Committee  of  the  Circuit  court  directed  the 
Cle"k  to  prepare  No  progress  chancery  calendars  containing 
all  chancery  matters  (excluding  annulment  of  marriage, 


2. 

divorce  and  separate  maintenance  suits)  filed  prior  to 
September  6,  1943,  which  were  still  pending  and  in  which 
no  action  had  been  taken  within  a  year.   The  Clerk  was 
further  directed  to  include  in  the  calendars  information 
showing  the  name  of  the  master  and  the  date  of  reference 
whe^e  cases  had  been  referred  to  a  master.   In  the  preparation 
of  the  calendars  this  case  appeared  under  its  regular 
numbe-,  with  a  notation  " (Ref.  to  Master  Sullivan,  6-24-42)". 
On  Monday,  November  20,  1944,  notice  was  published  in  the 
Chicago  Daily  Law  Bulletin  to  the  effect  that  Judge  Finnegan 
would  on  Friday,  November  24,  1944  have  a  call  of  No  P-ogress 
Chancery  Calendar  No.  2,  on  which  the  present  case  appeared, 
and  unless  a  showing  was  made  as  required  by  the  rule  of  the 
Cou^t  the  cases  thereon  v/ould  be  dismissed  for  want  of 
prosecution.  A  similar  notice  was  published  on  November 
21st.  On   November  24th,  on  the  call  of  the  calendar,  neither 
the  attorneys  for  the  plaintiff  nor  the  attorneys  for  the 
defendant  appeared,  and  thereupon  Judge  Finnegan  entered 
the  order  of  dismissal.   Subsequent  to  the  dismissal  of  the 
case  five  hearings  were  held  before  the  master,  in  each  of 
which  defendants'  counsel  participated  and,  without  objection 
to  want  of  jurisdiction,  offered  testimony  and  evidence  and 
exhibits  in  support  of  their  answer;  both  sides  rested  in 
January  1945,  since  which  time  the  master  had  the  cause  under 
advisement  in  preparation  of  his  -cp0~t.  The  petition  to 
vacate  the  order  of  dismissal  was  not  filed  until  March 
7,  1946- 

Plaintiff  contends  that  the  dismissal  was  due  to  an 
error  of  fact  on  the  part  of  the  trial  judge,  and  therefore 


3. 

the  order  could  be  vacated  after  the  lapse  of  30  days. 
Defendants  insist  that  the  court  was  without  jurisdiction 
to  vacate  the  order  of  dismissal  more  than  30  days  after 
the  entry  of  the  order  on  mere  motion  and  petition  filed  in 
the  cause;  that  the  provisions  of  the  statute  relating  to 
a  m»tion  in  the  nature  of  a  writ  of  error  coram  nobis  do 
not  apply  to  chancery  proceedings;  that  defendants  had  not 
by  their  participation  in  the  hearings  before  the  master, 
after  the  ordc^  of  dismissal,  waived  their  right  to  assent 
the  lack  of  jurisdiction  of  the  court  to  vacate  the  order, 
because  at  the  time  of  said  participation  neither  the 
defendants  nor  their  counsel  had  notice  or  knowledge  of  the 
p^ior  dismissal  of  the  cause. 

It  is  the  settled  law  that  the  provisions  of  section 
72  of  the  Civil  Practice  Act  ■"elating  to  motions  in  the 
nature  of  a  writ  of  er^or  coram  nobis  are  not  applicable  to 
chancery  proceedings.   Frank  v.  Salomon,  376  111.  439. 
Plaintiff's  right  to  a  vacation  of  the  order  of  dismissal 
rests  upon  the  effect  of  defendants'  voluntary  appearance 
and  participation  in  subsequent  hearings  before  the  master 
without  raising  the  question  of  loss  of  jurisdiction  by  the 
order  of  dismissal.   In  Steinhagen  v.  Trull,  320  111.  382, 
the  court  said: 


"The  general  rule  is  that  a  court  has  no 
jurisdiction  to  set  aside,  modify  or  change  its 
judgment  after  the  expiration  of  the  term  at 
which  it  was  rendered,  but  we  have  held  that  this 
may  be  done  at  a  subsequent  term  when  all  the 
parties  to  the  suit  consent  to  it.   Humphreyville  v. 
Culver  &   Co.  73  111.  485;  Gage  v.  City  of  Chicago, 
141  id.  642;  Sheridan  v.  City  of  Chicago,  175  id. 
421;  Kansmeyer  v.  Indian  Creek  Drainage  District, 
284  id.  458. « 


4. 

In  Hergington  v.  I.IcCollum,  73  111.  476,  the  original  bill 

was  dismissed  in  1863  for  want  of  answer  to  the  defendants' 

cross-bill  and  the  cause  was  reinstated  on   the  docket  in 

1865  without  notice  to  defendants;  thereafter  they  appeared 

and  participated  in  the  proceedings  without  objection. 

It  was  the^e  said: 

"The  court,  unquestionably,  had  jurisdiction 
of  the  subject  matter  of  litigation;  and  it  has 
never  been  questioned  that  parties  may  so  far 
control  jurisdiction  ovor  their  own  persons,  in 
such  a  case,  as  to  confer  upon  the  court  the 
right  to  proceed,  by  voluntarily  entering  an 
appearance.  The  defendants,  to  avail  of  the  right 
to  question  the  jurisdiction  of  the  court  when  the 
case  was  reinstated,  should  either  have  not 
appeared  at  all,  or  limited  their  appearance  to 
the  objection  against  the  jurisdiction  of  the 
court . " 

Recent  Appellate  court  cases  holding  that  participation  in 
proceedings  without  objection,  after  order  of  dismissal 
on  the  call  of  Mo  progress  calendars,  estops  the  defendant 
from  questioning  the  jurisdiction  of  the  court  to  vacate 
the  prior  order  of  dismissal,  are  Freise  v.  Ivlid-City  Trust  & 
Sav.  Bank ,    298  111.  App.  17,  Redwine  v.  Ho^ocks,  297  111. 
App.  638  (abst.)  and  Picczynski  v.  Picczynski,  323  111.  App. 
649  (abst.).   In  the  latter  case  hearings  were  had  before 
the  master  after  the  order  of  dismissal.  The  fact  that  at 
the  time  the  defendants  participated  in  the  proceedings 
before  the  master,  after  the  dismissal,  they  had  no  knowledge 
of  the  order  dismissing  the  case,  does  not  relieve  them 
from  the  rule  announced  in  the  foregoing  cases.   If,  as 
defendants  contend,  plaintiff  was  under  obligation  to  take 
notice  of  the  appearance  of  the  case  on  the  call  of  the 
No  Progress  calendar  and  bound  by  the  orders  entered, 


5. 

defendants  were  likewise  obliged  to  take  notice  of  the 
orders  entered  and  cannot  assert  lack  of  knov;ledge  as 
to  the  dismissal  of  the  case  as  an  excuse  for  their 
subsequent  appearances  before  the  master. 
The  order  is  affirmed. 

AFFIRMED. 

Feinberg,  P.  J.,  and  Tuohy,  J.,  concur. 
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GRACE  WEATHERHEAD, 


v. 


) 
) 

Appellee,    ) 


WILLIAM  BERTHA, 


Appellant. 


3  38I.A 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT, 


Defendant  appeals  from  a  decree  finding  him  indebted 
to  plaintiff  on  account  of  securities  entrusted  to  defendant 
for  investment  by  plaintiff's  mother  and  for  which  defendant 
had  not  accounted,  in  the  principal  sum  of  at  least  $2,875, 
with  interest  from  March  1,  1932,  less  a  credit  of  $300. 
Thile  the  case  was  pending  on  reference  to  the  master 
defendant  filed  an  amended  answer  in  which  he  set  up  that 
the  sum  of  $2,875,  the  proceeds  of  securities  entrusted  to 
him,  had  "been  invested  on  behalf  of  plaintiff  and  her  mother 
and  had  been  lost  in  the  market  on  the  purchase  and  sale  of 
securities.   No  rep]_ica-tion  was  filed  to  this  answer. 
Defendant  did  not  testify  and  offered  no  evidence  in  his 
behalf. 

On  appeal  defendant  asserts  that  there  is  neither 
allegation  nor  proof  of  an  express  trust  between  defen- 
dant and  plaintiff's  mother;  that  a  court  of  equity  has 
no  jurisdiction  because  the  accounting  between  the  parties 
is  not  intricate  or  involved;  that  the  action  is  barred 
by  the  statute  of  limitations  and  that  the  allegations  of 
the  amended  answer  must  be  taken  as  true.  The  evidence 


i 
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shows  that  defendant  was  a  neighbor  of  plaintiff  and  he-" 
mother;  that  he  received  the  securities  of  the  mother  for 
the  purpose  of  appraising  them  and  advising  the  mother  as 
to  the  securities  to  be  held  and  those  to  be  disposed  of; 
that  he  sold  certain  securities  and  retained  the  sum  of 
$2,875  for  investment  on  behalf  of  plaintiff's  mother- 
that  at  various  times,  as  late  as  November  1942,  plaintiff 
asked  defendant  for  a  -eport  on  his  transactions;  that  in 
response  to  these  various  requests  defendant  insisted  that 
the  money  was  secure,  that  plaintiff  had  nothing  to  worry 
about  and,  in  -esponse  to  the  last  --quest,  stated,  "Be 
patient  and  you  will  he  very  happy  with  the  money  I  will 
return  to  you.  You  will  neve-  lose  a  cent."   No  accounting 
was  eve-  made  or  any  information  given  as  to  the  securities, 
if  any,  in  which  defendant  had  invested  this  trust  money. 
A  fiduciary  relation  existed  between  defendant  and 
plaintiff's  mother  and,  upon  the  death  of  the  latter,  between 
defendant  and  plaintiff.   Beach  v.  Hilton.  244  111.  413. 
In  investing  the  money  entrusted  to  him,  defendant  was 
obligated  to  exercise  a  reasonable  discretion  and  the  utmost 
good  faith.   Ke  was  also  required  to  render  an  account 
showing  the  particular  investments  made,  the  time  when  made 
and  from  whom  the  securities  were  purchased  and  the  loss 
sustained  on  each.   So  far  as  the  amended  answer  of  the 
defendant  shows,  the  losses  incurred  may  have  been  on 
securities  which  he,  as  trustee,  purchased  from  himself 
as  an  individual.   The-e  is  no  pretense  that  he  ever  made 
an  account  ins;. 


Defendant  having  assured  plaintiff,  as  late  as 
November  1942,  that  the  fund  was  secure  and  she  would  be 
happy  with  the  money  defendant  would  return  to  her,  this 
complaint,  filed  in  1944,  was. filed  inapt  time. 

The  decree  is  affirmed. 

AFFIRMED.. 
Feinberg,  P.  J.,  and  Tuohy,  J.,  concur. 


^ 
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LEMOINE  R.  "VAT SON, 


v. 


MARIS  KENORES, 


Appellee, 


Appellant. 
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APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  an  order  denying  her  notion  to 
vacate  a  consent  judgment  in  a  forcible  detainer  action  in 
which  the  court  had  jurisdiction  of  the  pe-sons  and  of 
the  subject  natter.  Such  a  judgment  is,  in  reality,  an 
agreement  between  the  pa-ties  rather  than  a  judicial 
adjudication.   That  it  cannot  be  vacated  except  for  fraud 
is  so  well  established,  the  citation  of  authorities  is 
unnecessary.   No  fraud  is  charged.   Having  considered  the 
appeal  on  its  merits,  the  notion  to  dismiss  the  appeal 
is  denied. 

The  order  is  affirmed. 

AFFIRMED. 


Feinborg,  P.  J.,  and  Tuohy,  J.,  concur. 
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RICHARD  T.  SHEA, 


v. 


Appellee, 


TRAINING  7ITHIN   INDUSTRY  ASSO- 
CIATES,   INC.,    an  Illinois 
Corporation, 

Appellant. 


APPEAL   FROM  CIRCUIT 
COURT   COOK  COUNTY 


' 


UR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COUR 

Defendant  appeals  f^om  a  judgment  rendered  against 
it  in  plaintiff's  action  for  the  amount  due  him  for 
services  rendered  under  an  oral  contract  and  for  attorneys' 
fees  and  costs  of  suit.   The  case  was  tried  before  the  court 
without  a  jury. 

Plaintiff  contends  that  he  was  employed  at  $500 
per  month  under  an  oral  contract  entered  into  with  the 
president  of  the  defendant;  that  he  was  paid  for  his  ser- 
vices through  July  31,  1947,  but  received  nothing  for 
services  rendered  through  August,  September  and  October. 
The  president  of  defendant  testified  that  the  services 
of  plaintiff  being  unproductive,  it  was  agreed  on  July  29, 
1947  that  thereafter  plaintiff  would  work  upon  a  commission 
basis,  -ecciving  the  full  retainer  fees  paid  by  clients 
secured  through  his  efforts  and  one-third  of  all  per  diem 
charges  for  work  done  by  him.   The  court  found  adversely 
to  defendant  and  his  finding  cannot  be  set  aside  as  against 
the  manifest  weight  of  the  evidence.   The  burden  was  upon 
defendant  to  establish  the  new  contract. 


2. 

Defendant  further  objects  that  plaintiff's  contract 
was  void  because  plaintiff  was  a  director  of  the  corporation 
and  there  was  no  resolution  of  the  board  employing  him  and 
fixing  his  compensation.   The  services  to  be  rendered  by 
plaintiff  to  the  corporation  were  distinct  and  different 
from  the  duties  imposed  upon  a  director  as  such.   It  there- 
fore was  not  necessary  that  plaintiff's  employment  be  pre- 
viously authorized  by  the  by-laws  or  resolution  of  the 
board.  Jov.  v.  Ditto,  Inc.,  356  111.  348.  It  might  be  added 
that  the  contract  was  entered  into  before  his  election  as 
a  director  in  May  1947,  as  claimed  by  defendant.   There  is 
no  evidence  that  plaintiff  ever  acted  as  director. 

It  is  furthe-  claimed  that  the  alleged  contract 
violates  the  statute  of  frauds  in  that  plaintiff  testified 
that  his  employment  was  to  be  permanent,  and  therefore  it 
was  not  to  be  performed  within  a  year.  Plaintiff's  compensa- 
•  tion  was  to  be  paid  from  month  to  month.   His  suit  is  only 
for  amounts  due  for  services  rendered,  and  therefore  the 
statute  of  frauds  does  not  apply,   yarszawa  v.  White  Eagle 
Brewing  Co..  299  111.  App.  509. 

The^e  was  no  error  in  the  rulings  of  the  trial  C0Urt 
upon  the  testimony  offered  by  the  defendant. 

The  judgment  is  affirmed. 

« 

AFFIRMED. 
Feinberg,  P.  J.,  and  Tuohy,  J.,  concur. 
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B.  S.  HANDWORK,  ANTHONY  J.  3LAESER,  ) 
PERRY  R.  PENNINGTON,  GEORGE  B.  ) 
STURTZ,  and  JOSYYN  MFG.  AND  SUPPLY  ) 
CO.,  a  corporation,  ) 

Appellants,     ) 

v. 

STANDARD  GALVANIZING  COMPANY,  a 
corporation,  FREDERICK  C.  BRIGHTLY, 
FREDERICK  C. BRIGHTLY,  JR.,  and 
THOMAS  A.  LAFTRY, 

Appellees. 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 


2v 


MR.  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  appeal  from  a  decree  sustaining  a  master's 
report  dismiss iiig  the  complaint  for  want  of  equity  and 
ordering  the  plaintiff  B.  S.  Handwork  to  assign  and  deliver 
to  defendant  F-ederick  C.  Brightly  a  stock  certificate  for 
457  shades  of  stock  of. the  defendant  Standard  Galvanizing 
Company,  a  corporation. 

Plaintiffs,  the  Joslyn  Mfg.  and  Supply  Co.,  a  corpora- 
tion, and  B.  S.  Handwork,  Anthony  J.  Biaeser,  Perry  R. 
Pennington,  and  George  B.  Sturtz,  officers  of  said  company, 
filed  their  complaint  in  equity  on  February  9,  1944  against 
Standard  Galvanizing  Company,  a  corporation,  and  Frederick 
C.  Brightly,  Frederick  C.  Brightly,  Jr.,  and  Thomas  A.  Laftry, 
officers  of  defendant  company.  Plaintiffs  sought  to  compel 
the  transfer  of  466  shares  of  stock  of  the  defendant  company 
on  its  books  in  accordance  with  an  assignment  by  B.  S.  Handwork 
to  the  plaintiffs  of  a  stock  certificate  for  467  shares, 
theretofore  issued  by  the  defendant  company  to  said  Handwork, 
and  to  issue  new  certificates  in  accordance  with  the  assignment.} 


2. 

including  one    share  to  himself.  Plaintiffs  in  their  complaint 
allege  that  Handwork,  vice  president  of  plaintiff  company, 
became  the  registered  holder  of  said  shares  of  stock  for 
and  on  "behalf  of  the  plaintiff  company  by  virtue  of  a 
transaction  which  was  in  effect  a  purchase  and  sale  and  that 
upon  request  defendants  refused  to  transfer  the  shares  of 
stock.   Defendants'  answer  sets  forth  substantially  that  the 
transaction  in  question  was  a  pledge  of  the  stock  and  not 
a  sale. 

3y  way  of  affirmative  defense  the  answer  alleged  that 
Handwork  agreed  to  loan  money  to  the  defendant  company  from 
time  to  time  and  that  Handwork  was  to  be  secured  for  such 
loans  by  the  pledge  of  this  stock.  In  support  of  this  con- 
tention defendants  set  forth  and  made  a  part  of  the  pleading 
a  written  agreement  (defendants'  exhibit  A)  dated  November 
22,  1935.   The  agreement  recited  that  the  defendant  company 
owed  creditors  an  unspecified  amount  of  money  and  was 
desirous  of  obtaining  money  to  settle  with  them  and  also 
for  use  as  working  capital,  and  that  Handwork  agreed  to  loan 
the  money  for  such  purposes  and  to  arrange  settlements  with 
the  creditors.   In  consideration  therefor  the  agreement 
contains  these  undertakings  by  defendants  (paragraphs  4 
and  5) : 

"4.   The  Second  Party  will  cause  to  be  transferred 
and  delivered  to  the  First  Party,  or  his  nominees, 
two-thirds  of  the  outstanding  shares  of  the  capital 
stock  of  said  Corporation,  being  four  hundred  sixty- 
seven  (467)  shares. 

"5.   In  order  to  secure  the  moneys  loaned  by  the 
first. pa^ty  to  the  Corporation,  the  second  party  agrees 
to  cause  the  Corporation,  through  proper  corporate 
action,  to  authorize,  make  and  deliver  to  the  First 
Party  the  following  instruments: 


3. 

11  (a)  Mortgage  or  Trust  Deed  covering  all  the  land 
and  improvements  *  *  *. 

"(b)  Chattel  Mortgage  or  Trust  Indenture  covering 
all  of  its  tools,   machinery  and  equipment  *  *  *. 

"(c)  To  execute  its  promissory  notes  to  the  First 

Party,  or  his  nominee,  from  time  to  time . for  such 

sums  as  the  Corporation  may  procure  from  the  First 
Party,  to  he  used  as  working  capital  ***." 

A  supplemental  agreement  was  entered  into  in  which  Brightly 
would  assign  to  Handwork  a  note  for  $16,560,  made  to  him 
by  the  defendant  company,  with  the  understanding  that  the 
amount  of  the  note  would  be  immediately  reduced  50%,   which  was 
the  basis  upon  which  settlement  would  be  made  with  other 
creditors,  and  further  provided  that  if  on  March  1,  1936  all 
creditors  had  been  settled  with,  the  remaining'  obligation 
of  defendant  company  to  Brightly  on  the  note  should  be 
entirely  cancelled. 

Plaintiffs'  second  amended  reply  affirms  substantially 
the  allegations  of  the  complaint  and  sets  out  the  negotiations 
leading  up  to  the  making  of  the  loan  and  the  transfer  of  the 
stock  certificate,  alleging  that  at  the  time  of  the  sale 
of  the  stock  certificate,  in  consideration  for  the  undertakings 
of  Handwork  as  nominee  for  the  plaintiff  company,  the  defen- 
dant company  was  in  desperate  financial  situation  and  on  the 
verge  of  bankruptcy;  that  the  stock  had  no  market  value;  that 
Handwork  settled  with  the  company's  creditors  at  fifty  cents 
on  the  dollar,  the  Joslyn  Company  advancing  for  this  purpose 
the  sum  of  §6,602.07;  that  the  Joslyn  Company,  through  Handwork, 
advanced  working  capital  in  a  total  sum  of  $33,000;  that 
Handwork  took  over  the  entire  supervision  of  the  defendant 
company  for  a  number  of  years  and  the  company  lost  money 
from  November,  1935  until  1939,  when  for  the  first  time  it 
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began  a  profitable  operation;  that  Brightly  and  the  other 
officers  admitted  that  Handwork,  as  nominee  for  Joslyn 
Company,  is  the  owner  of  the  467  shares  of  stock;  and  said 
reply  denies  that  there  ever  was  any  agreement  that  the 
shares  of  stock  would  be  returned  by  Handwork  to  Brightly, 
and  it  says  that  the  loans  were  subsequently  repaid  by  the 
defendant  company  to  the  plaintiff  company  and  not  to 
Handwork  individually.   Defendant  Frederick  C.  Brightly 
filed  a  counterclaim  based  upon  the  same  contentions  as 
appear  in  the  answer,  seeking  a  return  to  him,  from  Handwork, 
of  the  shades  of  stock,  alleging  that  the  terms  of  the  pledge 
had  all  been  fulfilled  by  defendants. 

The  maste"  in  chancery  who  heard  the  cause,  based  upon 
certain  rulings  on  the  pleadings,  refused  to  permit  evidence 
to  show  that  Handwork  acquired  the  stook  tvot*.   Brightly,  for 
and  on  behalf  of  the  Joslyn  Company;  and  refused  to  permit 
proof  of  dealings  between  the  Joslyn  Company  and  Brightly, 
or  the  Standard  Company  or  any  of\Its  officers  or  employees, 
subsequent  to  the  making  of  the  contract  of  November  22,  1935, 
or  proving  o~  tending  to  prove  that  after  the  issuance  of 
the  stock  certificate  by  the  Standard  Company  to  Handwork 
and  the  assignment  in  blank  to  the  Joslyn  Company,  the  Joslyn 
Company  was  the  beneficial  owner  of  the  stock  and  that  in  all 
their  dealings  Brightly  and  the  Standard  Company  so  recognized 
the  Joslyn  Company. 

Plaintiffs  contend  that,  having  established  a  prima 
facie  case  by  the  introduction  of  the  stock  certificate 
and  request  for  transfer  on  the  books  of  defendant  company, 
the  burden  of  proving  the  affirmative  defense,  namely, 
that  the  transfer  was  intended  as  a  pledge  and  not  as  a  sale, 
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was  upon  defendant;  and  that  as  bearing  on  the  question 
of  whether  or  not  the  transaction  was  an  absolute  conveyance 
or  a  pledge  all  conversations  and  dealings  tending  to  prove 
the  allegations  of  the  reply  should  have  been  received  in 
evidence* 

Defendants  contend  that  the  agreement  of  November 
22,  1935  proves  that  Brightly  entered  into  an  agreement 
with  plaintiff  Handwork  for  a  loan  to  the  Standard  Company 
and  that  the  stock  was  issued  as  security  for  such  loan; 
that  the  loan  having  been  ^epaid  together  with  interest, 
defendants  became  entitled  to  the  return  of  the  stock,  but 
Handwork  refused  to  return  the  stock;  and  that  under  the 
agreement  of  November.  22,  1935  Handwork  disclaimed  any 
interest  in  the  stock. 

The  first  proposition  to  bo  considered  is  whether  or 
not  error  was  committed  in  placing  upon  plaintiffs  the 
burden  of  establishing  that  the  transaction  in  question 
was  not  o.  pledge,  rather  than  placing  upon,  defendants  the 
burden  cf  proving  this  affirmative  defense.   The  law  presumes 
that  a  deed,  absolute  on  its  face,  in  the  absence  of  proof 
to  the  contrary,  is  what  it  purports  to  be— an  absolute 
conveyance.   Helm  v.  Boyd,  124  111.  370;'.7illianq.  v.  Williams. 
180  111.  361;  Gannon  v.  Holes,  209  111.  180.  We  are  of  the 
opinion  that  the  complaint  in  this  case  stated  a  good  cause 
of  action,  that  proof  of  the  delivery  of  the  stock  certificate 
and  possession  by  plaintiffs  constituted  prima  facie  owner- 
ship, and  that  the  burden  of  proving  the  affirmative  defense 
that  the  transfer  of  the  467  shares  of  stock  to  Handwork 
was  a  pledge  and  not  a  transfer  of  title  rested  upon  the 
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defendants.  Gannon  v.  Moles,  supra:  Rankin  v.  Rankin.  216 
111.  132.   Mot  only  does  the  burden  rest  upon  defendants  of 
proving  such  an  affirmative  defense,  but  it  has  frequently 
been  held  by  the  cou-ts  of  this  State  that  the  party  who 
claims  an  absolute  deed  to  be  a  mortgage  must  establish 
his  claim. by  clear,  satisfactory  and  convincing  evidence. 
Council  v.  Bernard,  319  111.  392,  401;  Chicago  Land  Bank  v. 
OlConnp^;,  354  111.  207,  211.  The  above  principle  with  refer- 
ence to  deeds  is  also  applicable  to  stock  certificates. 
Travel  v.  Leopold,  124  111.  431,  435;  Hog£  v.  Eckhardt,  343 
.    111.  246,  253,  258.  Applying  these  principles  to  the  instant 
case,  the  burden  is  upon  the  defendants  to  p-ove  by  clear, 
satisfactory  and  convincing  evidence  that  the  transfer  and 
delivery  of  the  stock  certificate  in  question  was  not  a 
transfer  of  title  as  it  purports  to  be,  but  due  to  an  agree- 
ment was  meant  to  be  merely  a  pledge. 

It  is  to  be  considered  that  this  is  not  a  suit  on  the 
agreement  of  November  22,  1935  (defendants'  exhibit  A).  It 
is  a  suit  based  on  the  stock  certificate,  and  defendants' 
exhibit  A  is  relied  upon  merely  as  an  evidentiary  fact  to 
establish  that  the  pa-ties  intended  the  transaction  to  be  a 
pledge  and  not  an  absolute  conveyance.   Defendants'  exhibit  A 
does  not  of  itself  overcome  the  pr>ima  facie  case  made  by 
proof  of  deliver  0f  the  stock  certificate.   The  plaintiffs 
argue,  not  wholly  without  merit,  that  the  agreement,  far  from 
lending  credence  to  the  defense  advanced,  establishes, 
particular  paragraphs  4  and  5  thereof,  as  a  matter  of  law 
that  the  transfer  of  the  stock  certificate  in  Question  was 
a  sale  and  not  a  pledge,  and  that  defendants  are  foreclosed 
by  their  own  pleadings  from  proceeding  further.  We  have 
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carefully  examined  the  agreement  and  are  of  the  opinion 
that  in  view  of  the  defense  which  is  urged  the  defendants 
are  not  foreclosed  by  the  use  of  the  words  "transferred 
and  delivered"  in  paragraph  4  of  said  agreement  from  proving 
that  the  transfer  was  in  effect  a  pledge,  hut  that  they  may 
'by  proper  proof  support  their  burden  that  the  stock  transfer 
was  upon  the  agreement  that  it  would  be  returned  upon  meeting 
all  conditions  of  said  written  agreement. 

Plaintiffs'  next  complaint  is  that  the  master  o^red 
in  refusing  to  permit  proof  to  be  made  of  transactions 
between  Brightly  and  the  Standard  Company  and  its  employees 
on  the  one  part,  and  the  Joslyn  Company  and  its  officers 
and  employees  on  the  other,  as  showing  that  Brightly  intended 
an  absolute  transfer  of  the  stock  to  Handwork  as  the  agent 
of  the  Joslyn  Company.   If  upon  a  retrial  of  this  case  the 
defendants  overcome  the  prima  facie  case  made  by  the  intro- 
duction in  evidence  of  the  stock  certificate  and  assignment, 
it  will  necessarily  be  upon  evidence  introduced  by  the 
defendants  tending  to  establish  that  the  transfer  was  a  pledge 
rathe"  than  an  absolute  conveyance.   In  that  event  the 
plaintiffs  should  be  allowed  the  fullest  latitude  on  rebuttal 
in  proving  facts  set  forth  in  their  reply  sho\7ing  or  tending 
to  show  the  nature  and  purpose  of  the  transaction  and  the 
intent  of  the  parties.  All  the  acts  and  circumstances  f^ora 
the  inception  of  negotiations  between  the  parties  may  be 
shown. and  should  have  been  admitted  in  evidence  on  the  former 
trial.   In  a  case  of  this  kind  the  cou"t  is  not  restricted 
to  any  particular  kind  of  evidence  but  may  take  into  con- 
sideration all  pertinent  matters  which  tend  to  prove  the 
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real  intention  and  understanding  of  the  parties  as  to 

whether  this  transfer  was  a  sale  or  pledge. 

We  hold  further  that  the  burden  is  upon  the  cross- 
complainant  in  this  case  to  prove  the  material  allegations 
of  his  cross-complaint  in  order  to  obtain  the  relief  prayed 
for.  The  filing  of  a  cross-complaint  is,   in  effect,  the 
institution  of  a  separate  suit,  and  so  far  as  practice  and 
proceedings  are  concerned,  there  is  no  difference  between 
a  cross-bill  and  an  original  bill.   Thomas  v.  Thomas, 250 
111.  354. 

Fo"  these  reasons  the  decree  of  the  Superior  Court  of 
Cook  County  is  reversed  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

REVERSED  AND  REMANDED 


Feinborg,  P.  J.,  and  Niemeyer,  J.,  concur. 
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W.  M.  DURHAM,  Conservator  of 
the  Estate  of  Alice  Coon,  an 
Incompetent  Person, 

Appellant, 


v. 


LOUISE  W.  COON,  THE  FIRST 
NATIONAL  BANK  OF  CHICAGO,  as 
Executor  of  the  Estate  of  OWEN 
L-  COON,  and  OWEN  L.  COON 
FOUNDATION,  a  not  for  profit 
corporation, 

Appellees. 


APPEAL  FROM 


SUPERIOR  COURT 


V 


COOK  COUNTY. 


3  33I.A.  204 


MR.  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE  COURT. 
W.  M.  Durham,  conservator  of  the  estate  of  Alice 
Coon,  an  incompetent  person,  filed  his  complaint  in  chancery 

in  the  nature  of  a  bill  of  review  on  August  10,  1946  seek- 
ing to  vacate  a  decree  of  divorce  obtained  on  August  19, 
1929  by  the  defendant  Owen  L.  Coon  from  the  said  Alice  Coon. 
The  chancellor  sustained  defendant's  motion  to  strike  plain- 
tiff's complaint  and  dismissed  the  suit  for  want  of  equity, 
from  which  decree  this  appeal  is  taken.   While  the  matter 
was  pending  in  this  court,  on  November  30,  1948,  Hhe  death 
of  Owen  L.  Coon,  appellee,  was  suggested,  and  Louise  W. 
Coon,  The  First  National  Bank  of  Chicago,  as  executor  of 
the  estate  of  Owen  L.  Coon,  and  Owen  L.  Coon  Foundation,  a 
not  for  profit  corporation,  were  substituted  as  appellees 
in  lieu  of  Owen  L.  Coon,  deceased. 

The  complaint  alleges  substantially  that  prior  to 
the  filing  and  during  the  period  covered  from  the  institution 
of  this  suit  and  continuously  thereafter,  Alice  Wright  Coon 
was  insane;  that  on  August  8,  1929,  while  said  Alice  Wright 
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Coon  was  under  such  disability,  the  hearing  in  the  divorce 
cause  was  had  and  Owen  L.  Coon  appearing  with  his  attorney 
filed  a  stipulation  purporting  to  have  been  entered  into 
between  the  parties  agreeing  to  a  default  being  taken 
against  the  defendant  Alice  Wright  Coon  and  that  the  cause 
be  set  for  immediate  hearing;  that  at  the  hearing  which 
ensued  Owen  L.  Coon  testified  that  Alice  Wright  Coon  had 
not  lived  with  him  since  December,  1926,  that  he  requested 
her  on  several  occasions  to  return  to  live  with  him  but  she 
refused  to  do  so,  that  he  had  never  given  the  said  Alice 
Wright. Coon  any  reason  for  leaving  him;  that  at  this  hearing 
Owen  L.  Coon  called  as  a  witness  his  father,  James  Coon, 
who  corroborated  him;  that  on  August  19,  1929  a  decree  of 
divorce  was  entered;  that  Owen  L.  Coon,  at  the  time  men- 
tioned, was  a  man  of  great  wealth,  which  on  information  and 
belief  was  in  excess  of  $20, 000, 000,  and  was  a  lawyer;  that 
the  divorce  decree  aforesaid  was  procured  by  fraud  in  the 
following  particulars:   that  in  the  spring  of  the  year 
1928  Owen  rented  from  a  relative  of  Alice  a  farm  home  near 
Manteno,  Illinois,  and  at  said  home  the  said  parties  lived 
together  as  husband  and  wife;  that  during  this  time  Alice 
evidenced  a  mental  derangement  and  by  Owen's  instructions 
was  attended  by  several  physicians;  that  on  October  1,  1928 
Owen  caused  Alice  to  be  taken  to  the  North  Shore  Health 
Resort  in  Winnetka,  Illinois,  and  while  she  was  there  con- 
fined for  treatment  of  her  mental  illness,  Owen,  on  October 
4,  1928,  swore  to  and  caused  to  be  filed  in  the  County 
Court  of  Cook  County  a  petition  alleging  that  Alice  was 


insane  and  thqt  the  welfare  of  herself  or  others  required 
her  commitment  to  a  hospital  or  asylum  for  the  insane,  and 
a  copy  of  the  petition  was  attached  to  the  bill,  as  well  as 
a  certificate  of  a  doctor  certifying  to  the  fact  that 
Alice  was  in  need  of  mental  care  and  treatment  of  an  insti- 
tutional nature;  that  while  the  petition  was  still  pending 
and  undisposed  of,  on  October  6,  1928  Owen  caused  Alice  to 
be  removed  from  the  North  Shore  Health  Resort  and  be  taken 
to  the  Milwaukee  Sanitarium  at  Wauwatosa,  Wisconsin,  where 
she  remained  confined  for  treatment  of  her  mental  condition 
until  December  22,  1928;  that  on  the  latter  date  Owen 
removed  Alice  from  the  Milwaukee  Sanitarium  and  had  her  re- 
admitted to  the  North  Shore  Health  Resort  where  she  stayed 
until  January  3,  1929;  that  at  all  times  she  was  under  the 
full  control  of  Owen;  that  he  paid  all  the  institutional, 
charges  for  her  care  and  treatment  and  all  medical  bills; 
that  on  January  3,  1929  he  removed  her  to  the  apartment  of 
his  brother  and  later  took  her  to  a  hotel  in  Evanston,  and 
subsequently  to  an  apartment  where  she  was  under  the  care 
of  a  special  nurse  procured  by  him;  that  he  resided  with  her 
in  the  apartment  until  sometime  in  August,  1929;  that  during 
all  the  time  from  the  inception  of  Alice's  illness  and 
through  the  month  of  August,  1929,  she  remained  mentally 
sick  and  deranged  and  incapable  of  conducting  her  own  affairs 
or  appreciating  or  understanding  the  ordinary  affairs  of 
life;  that  on  July  6,  1929,  while  Alice  was  in  the  condition 
aforesaid,  Owen  caused  the  bill  for  divorce  to  be  filed 
against  her;  that  Alice  did  not  desert  Owen  as  alleged  in 
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the  bill,  but  the  parties  lived  as  husband  and  wife  all  of 
the  time,  from  December  11,  1926  to  August  19,  1929  and 
thereafter;  that  she  continued  to  be  insane  during  all  of 
said  period;  that  Owen  Coon  had  a  duty  to  apprise  the  court 
of  Alice's  condition  at  the  time  of  the  divorce  hearing, 
but  fraudulently  concealed  this  fact;  that  the  stipulation 
for  default  was  procured  from  her  while  she  was  under  his 
absolute  control  and  mentally  incapable  of  entering  an 
appearance  in  the  cause  or  stipulating  to  any  circumstances 
therein,  or  understanding  anything  that  she  was  doing  in 
that  connection;  that  Coon  swore  falsely  at  the  trial  and 
suborned  his  father  who  testified  falsely  in  connection  with 
the  alleged  desertion;  that  shortly  after  the  entry  of  the 
decree  Alice,  against  her  will  and  while  under  the  influence 
of  narcotics  administered  by  a  nurse  in  Coon's  employ,  was 
taken  to  Wichita,  Kansas,  and  kept  there  in  the  care  of  her 
sister  and  a  nurse;  that  on  May  14,  1930  in  a  proceeding  in 
the  Probate  Court  of  Sedgwick  County,  Kansas,  Alice  Coon 
was  found  to  be  a  distracted  person  and  incapable  of  managing 
her  affairs;  that  in  the  year  of  1933  she  was  returned  to 
Illinois  and  on  March  24,  1933,  in  proceedings  in  the  County 
Court  of  Kankakee  County,  Illinois,  she  was  found  to  be 
incompetent  and  a  conservator  was  appointed  to  handle  her 
estate;  that  on  December  2,  1941  she  filed  a  petition  to  be 
restored  to  reason,  which  petition  was  granted  and  on 
February  12,  1942,  an  agreement  was  purportedly  entered 
into  between  the  parties  attempting  to  make  a  settlement  of 
their  property  rights  which  had  not  been  possible  at  the 
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time  of  the  entry  of  the  decree  for  divorce,  and  also  attempt- 
ing to  ratify  and  confirm  the  legal  stipulation  and  decree 
for  divorce  heretofore  entered  into;  that  on  February  13, 
1942  an  order  was  entered  in  said  cause  based  upon  the  pur- 
ported settlement  of  property  rights  ratifying  and  confirm- 
ing the  prior  proceedings  in  the  cause  and  terminating  all 
orders  relating  to  alimony  conclusively  and  forever;  that 
Alice  Wright  Coon  was  then  and  there  insane  and  did  not  have 
sufficient  mental  capacity  to  understand  what  she  was  doing; 
that  on  March  21,  1946  Alice  Coon  was  again  found  to  be  an 
incompetent  person  in  a  proceeding  in  the  County  Court  of 
Kankakee  County,  and. a  conservator  was  appointed  by  the 
court  for  her  estate.  The  complaint  charges  that  Coon, 
having  fears  as  to  the  validity  of  the  proceeding  and  the 
decree  for  divorce,  fraudulently  instigated  the  petition  of 
December  2,  1941,  wherein  Alice  Wright  Coon  purportedly 
sought  to  be  restored  to  her  reason,  knowing  full  well  that 
she  had  never  regained  her  sanity;  that  he  did  so  for  the 
sole  and  only  purpose  of  having  her  attempt  to  ratify  and 
confirm  the  entire  proceedings  in  the  cause;  that  the  con- 
tract of  February  12,  1942  and  the  order  entered  in  that 
cause  are  contrary  to  equity  and  conscience;  that  Alice, 
because  of  her  insanity  and  mental  condition,  has  never  been 
able  to  bring  to  the  attention  of  the  court  the  facts  related 
in  the  bill  and  that  they  have  been  gathered  and  presented 
by  the  conservator  of  her  estate  and  that  the  same  are 
presented  with  all  due  diligence  after  his  investigation 
disclosing  the  fraud.  The  bill  prays  that  the  decree  and 
proceedings  be  reviewed  and  reversed  and  the  decree  for 
divorce  and  all  subsequent  matters  vacated;  that  plaintiff 
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be  appointed  guardian  ad  litem  for  Alice  Wright  Coon;  and 
that  leave  be  given  to  file  an  answer  and  cross-bill  to  the 
bill  of  complaint  in  the  cause  and  for  other  relief. 

On  October  14,  1946  defendant  filed  a  motion  under 
Sections  45  and  48  of  the  Civil  Practice  Act  of  Illinois  to 
strike  the  complaint  and  for  an  order  dismissing  the  suit. 
As  grounds  defendant  alleged  (l)  that  the  court  does  not  have 
jurisdiction  of  the  subject  matter;  (2)   that  the  plaintiff  is 
barred  by  laches  and  should  not  be  permitted  to  maintain  or 
prosecute  his  alleged  cause  of  action  because  of  inexcusable 
delay  not  only  by  the  ward  Alice  but  also  by  the  legal  repre- 
sentatives of  the  ward,  and  that  to  permit  such  action  to  be 
maintained  at  this  date  would  be  against  public  policy  and 
to  the  prejudice  of  the  defendant;  (3)  that  any  right  of  the 
plaintiff  to  seek  equitable  relief  in  the  premises  has  been 
released  and  both  the  plaintiff  and  the  ward  are  estopped  by 
deed,  act  and  record  from  attacking  the  decree  of  divorce; 
and  (4)   that  any  right  to  maintain  or  prosecute  the  complaint 
to  review  the  original  decree  is  barred  by  prior  judgment. 
The  motion  was  supported  by  the  affidavit  of  Owen  L.  Coon 
which  recited  substantially  that  at  no  time  prior  to  the 
entry  of  the  decree  of  divorce  had  Alice  Coon  ever  been  ad- 
judicated an  insane  or  incompetent  person;  that  the  attempt 
to  provide  medical  care  and  assistance  in  the  year  of  1928 
was  at  the  request  and  suggestion  of  her  father  and  other 
relatives  and  that  affiant  had  no  personal  knowledge  of  the 
allegations  contained  in  the  petition;  that  after  the  date  of 
the  entry  of  the  decree  Alice  Coon  went  to  live  with  her  sister 
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in  Kansas;  that  the  jury  which  there  found  her  to  be  not 
insane  fixed  the  date  of  the  first  symptoms   of  the  illness 
from  which  she  was  supposed  to  be  suffering  to  be  December 
29,  1929,  some  4  months  after  the  entry  of  the  decree  of 
divorce  here;   that  in  1934  Alice  was  adjudicated  insane  by 
the  County  Court  of  Kankakee  County;  that  on  November  26, 
1935  Robert  Blake,  her  conservator,  presented  a  petition  to 
the  County  Court  of  Kankakee  County,  Illinois,  reciting  the 
facts  that  Alice  had  been  divorced  by  a  decree  entered  in 
the  Superior  Court  of  Cook  County,  that  Owen  had  made  payments 
to  the  conservator  of  alimony  due  under  the  decree  of  divorce 
and  sought  permission  of  the  court  to  settle  and  compromise 
delinquent  alimony  payments  and  settle  all  questions  of 
alimony  for  the  sum  of  $650;  that  an  order  was  entered  author- 
izing the  conservator  to  make  such  settlement;  that  on 
August  1,  1940  the  then  conservator  filed  his  petition  in  the 
County  Court  of  Kankakee  County  in  which  reference  was  again 
made  to  the  divorce  decree  and  that  said  conservator  was 
authorized  to  execute  a  partial  satisf action  of  the  alimony 
decree;  that  in  October,  1941,  Alice,  having  improved  in 
health,  filed  a  petition  for  habeas  corpus  in  the  Circuit 
Court  of  Kankakee  County,  Illinois,  and  a  hearing  was  had  in 
which  Alice  was  represented  by  an  attorney  and  she  was  found 
to  be  a  sane  person  on  October  18,  1941;  that  subsequent  to 
her  restoration  Alice  employed  an  attorney  to  represent  her 
in  an  effort  to  have  the  affiant  make  additional  provisions 
for  her  under  and  by  reason  of  the  divorce  decree;  that  there- 
after an  agreement  was  entered  into  between  affiant  and 
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Alice  Coon  providing  for  the  payment  of  $10,000  in  cash  and 
$350  a  month  alimony,  provisions  for  a  residence,  and  $4,500 
attorney's  fees  to  her  counsel,  Lawrence  C.  Mills;  that  on 
February  13,  1942  an  order  was  entered  by  the  Superior  Court 
of  Cook  County  amending  the  portion  of  the  divorce  decree 
relating  to  alimony  and  ratifying  all  provisions  of  the 
original  decree  except  the  provision  for  alimony;  that  Alice 
Coon  was  under  no  legal  disability  at  the  date  of  the  entry 
of  the  decree  of  divorce  untilr  May  14,  1930,  from  March  14, 
1932  until  July  24,  1934,  and  from  December  2,  1941  until 
March  21,  1946;  that  during  all  these  seven  years  Alice  knew 
the  true  facts  and  circumstances  pertaining  to  the  decf-ee  of 
divorce  and  recognized  the  validity  of  the  decree,  accepted 
payment  of  alimony  and  consented  to  and  prompted  certain 
changes  and  amendments  to  the  decree  which  pertained  to  alimony; 
that  affiant  relied  upon  the  validity  of  the  divorce  decree 
in  1929,  and  on  March  22,  1930  remarried,  is  now  living  with 
his  wife  and  has  a  son  14  years  of  age;  that  no  facts  or  cir- 
cumstances pertaining  to  the  divorce  proceedings  were  ever 
concealed. 

Plaintiff's  theory  of  this  case  is  that  the  sworn 
allegations  in  the  bill  of  complaint,  together  with  the  affi- 
davit filed  by  defendant  in  support  of  his  motion  to  strike 
the  complaint  and  to  dismiss  the  suit,  presented  an  issue  of 
the  jurisdiction  of  the  court  over  the  person  of  Alice  Wright 
Coon  by  virtue  of  her  alleged  insanity  and  mental  incompetence 
at  the  time  of,  prior  to,  and  subsequent  to,  the  entry  of  the 
decree  of  divorce  in  1929;  and  that  plaintiff  was  entitled  to 
proceed  to  the  trial  of  the  issues  of  the  insanity  and  mental 
incompetence  of  Alice.  Wright  Coon  under  the  allegations  of 
the  bill  of  complaint. 


-9- 

Defendant's  theory  is  that  the  affidavit  filed  by 
the  defendant  in  support  of  his  motion  to  strike  the  complaint 
and  to  dismiss  the  suit  (quoting  from  his  brief),  "sustained 
defendant's  defense  since  no  issues  of  fact  were  raised  by 
plaintiff  as  could  have  been  done  by  counter-affidavits  or 
other  proof;  that  under  the  Practice  Act  the  Court  was  re- 
quired to  find  the  facts  to  be  as  stated  in  defendant's 
affidavit,  on  the  basis  of  which  the  Court  found  the  equities 
to  be  with  the  defendant;  that  such  determination  of  fact 
and  decision  as  to  the  equities  in  the  matter  are  conclusive 
and  binding  and  may  not  be  reversed  on  appeal  unless. the  lower 
court  is  shown  to  have  clearly  abused  its  discretion." 

Defendant's  motion  to  strike  the  complaint  was  brought 
under  the. provisions  of  Section. 48  of  the  Practice  Act  (111. 
Rev.  Stat.  1947,  chap.  110,  oar.  172),  the  pertinent  part  pro- 
viding as  follows: 

"Defendant  may,  within  the  time  for  pleading, 
file  a  motion  to  dismiss  the  action  or  suit,  where 
any  of  the  following  defects  appear  on  the  face  of 
the  complaint,  and  he  may  within  the  same  time,  file 
a  similar  motion  supported  by  affidavits  where  any 
of  the  said  following  defects  exist  but  do  not  apoear 
upon  the  face  of  the  complaint: 

ii  *  *  « 

"(b)  That  the  court  has  not  jurisdiction  of  the 
subject  matter  of  the  action  or  suit,  provided  the 
defect  cannot  be  removed  by  a  transfer  of  the  case 
to  a  court  having  jurisdiction. 

"  #  ■»  * 

"(e)   That  the  cause  of  action  is  barred  by  a 
pr.  or  judgment. 

''(f)   That  the  cause  of  action  did  not  accrue 
within  the  time  limited  by  law  for  the  commencement 
of  an  action  or  suit  thereon. 
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'i  (g)   That  the  claim  or  demand  set  forth  in  the 
plaintiff's  pleading  has  been  released. 

n  ■*  ■»  # 

"(3)   If,  upon  the  hearing  of  such  motion,  the 
opposite  party  shall  present  affidavits  or  other 
proof  denying  the  facts  alleged  or  establishing 
facts  obviating  the  objection,  the  court  may  hear 
and  determine  the  same  and  may  grant  or  deny  the 
motion;  but  if  disputed  questions  of  fact  are  in- 
volved the  court  may  deny  the  motion  without  pre- 
judice and  shall  so  deny  it  if  the  action  is  one 
at  law  and  the  opposite  party  demands  that  the 'issue 
be  submitted  to  a  jury." 

This  appeal  presents  a  question  as  to  whether  the 
plaintiff's  complaint,  considered  together  with  the  affidavit 
and  exhibits  filed  by  the  defendant  in  support  of  his  motion 
to  strike,  is  sufficient  to  require  an  answer.   Defendant 
urges  that  the  facts  stated  in  an  affidavit  filed  in  support 
of  a  motion  under  Section  48  are  to  be  taken  as  true  and  no 
■allegations  of  the  complaint  in  contradiction  thereof  may  be 
considered  by  the  court  in. ruling  on  the  motion.   With  this 
contention  we  do  not  agree.   Section  48  of  the  Practice  Act 
permits  the  filing  of  a  motion  to  dismiss,  supported  by  an 
affidavit,  for  certain  causes  not  appearing  on  the  face  of 
the  pleading  and  enumerated  by  the  statute.   It  also  provides 
for  the  filing  of  counter  affidavits  by  the  plaintiff.   The 
purpose  of  this  section  was  apparently  to  obtain  a  summary 
disposition  of  issues  of  law  or  easily  determined  issues  of 
fact.   It  is  in  the  nature  of  a  summary  judgment  procedure. 
However,  it  was  never  intended  that  it  should  be  availed  of 
for  the  purpose  of  dismissing  without  trial  by  jury  or  the 
court  of  complicated  and  involved  questions  of  fact  such  as 
are  presented  by  the  complaint  and  the  affidavit  in  support 
of  the  motion  to  strike  filed  in  the  instant  case.   In  Hansen 


» 
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v.  Raleigh.  391  111.  536,  the  court  said  at  page  549:   "The 
obvious  purpose  of  section  48  is  to  obtain  a  speedy  dis- 
position of  issues  of  law  or  of  readily  provable  issues  of 
fact,  with  a  reservation  of  jury  trial  upon  disputed  fact 
questions. " 

The  defendant  in  this  case  contends  that,  where  the 
complaint  under  oath  contains  allegations  which  the  defendant 
denies  in  his  affidavit  supporting  the  motion  to  dismiss,  in 
order  to  raise  an  issue  of  fact  it  is  incumbent  upon  the 
plaintiff  to  deny  defendant's  affidavit  by  counter  affidavit. 
lie  do  not  believe  that  it  was  intended  to  compel  the  filing 
of  superfluous  affidavits  in  order  to  raise  an  issue  of  fact 
which  already. appears  from  the  sworn  complaint  and  challeng- 
ing affidavit. 

The  complaint  in.  the  instant  case  tendered  the  issue 
as  to  the  insanity  of  Mrs.  Alice  Wright  Coon.   The  affidavit 
in  support  of  the  motion  to  strike  denied  the  insanity  and 
set  up  certain  other  defenses  involving  questions  of  fact,  all 
of  which  were  in  negation  of  the  allegations  of  the  complaint. 
Under  these  circumstances,  we  are. of  the  opinion  that  there 
was  a  compliance  with  the  statute.   Defendant. cites  the  cases 
of  Leitch  v.  Hine,  393  111.  211,  and  Thomas  v.  Bourdes,  327 
111.  App.  197.   However,  a  review  of  these  cases  indicates 
the  affidavit  in  support  of  the  motion  to  strike  had  presented 
questions  of  fact  falling  within  the  provisions  of  Section 
48  which  had  not  been  negatived  by  the  complaint  in  the  cause. 
In  other  words,  there  was  no  issue  of  fact  raised  by  virtue 
of  the  failure  of  the  complainant  to  answer  the  matter  set 
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forth  in  the  affidavit.   It  was  not  held  in  either  of  those 
cases,  as  is  insisted  here,  that  where  the  complaint  expressly 
tenders  an  issue  of  fact  under  oath  the  motion  to  strike 
supported  by  affidavit  requires  a  repetition  of  the  matter 
set  forth  in  the  complaint  by  way  of  counter  affidavit  in 
order  to  properly  raise  an  issue  of  fact.  On  the  contrary, 
in  the  case  of  Cook  v.  Ramsay,  322  111.  App.  671,  the  court, 
considering  a  similar  motion,  said  at  page  675:   "We  believe 
that  in  considering  the  question  of  defendant's  motion,  the 
court  had  a  right  to  consider  not  only  the  affidavit  and  ex- 
hibits in. support  thereof  but  also  the  allegations  of  the 
complaint." 

Defendant  argues  that  because  the  court  had  juris- 
diction over  Alice  Wright  Coon  no  attack  may  now  be  made  on 
the  validity  of  the  decree.   This  argument  begs  the  question. 
If  Alice  Coon  were  sane  at  the  time  the  decree  was  entered, 
the  court  had  jurisdiction  and  she  could  not  now  be  heard  to 
question  the  validity  of  the  decree.   However,  the  complaint 
alleges  that  she  was  insane  at  that  time  and  that  fraud  was 
practiced  upon  the  court.   If  such  allegations  are  sustained, 
then  the  court  had.no  jurisdiction  and  the  1929  decree  of 
divorce  is  invalid.   Bradford  v.  Abend,  89  111.  78;  Clay  v. 
Hammond, , 199  111.  370;  United  Workmen,  et  al..  v.  Zuhlke.  129 
111.  298.   The  court  could  not  acquire  jurisdiction  of  her 
person  by  an  appearance  or  answer  filed  for  her.   Williams  v. 
Williams,  265  111.  64,  76. 

Defendant  argues  that  plaintiff  is  barred  by  laches 
and  that  laches  is  a  proper  defense  under  Section  48  of  the 
Practice  Act.   Subsection  (f )  of  Section  48  of  the  Civil 
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Practice  Act  provides  that  defendant  may  file  a  motion  to 

dismiss  where  among  the  defects  existing  but  not  appearing 
on  the  face  of  the  complaint  is  the  following:   (f)  that  the 
cause  cf  action  did  not  accrue  within  the  time  limited  by  law 
for  the  commencement  of  an  action  or  suit  thereon.   While  no 
cases  directly  bearing  on  the  point  are  cited  by  either 
counsel  in  their  briefs,  we  are  of  the  opinion  that  the  words 
"the  time  limited  by  law  for  the  commencement  of  an  action   . 
or  suit  thereon"  refer  only  to  limitations  and  not  to  laches. 
The  purpose  of  Section  48,  as  has  been  before  stated,  is  to 
provide  a  method  by  which  the  court  can  summarily  dispose  of 
litigation  by  the  establishment  beyond  controversy  of  a  simple 
fact.  Where  a  question  of  the  Statute  of  Limitations  is  in- 
volved the  fact  is  simple  and  lends  itself  incontrovertibly 
to  exact  computation  in  years,  months,  and  days.   Laches,  on 
the  other  hand,  depends  upon  many  considerations  and  is  char- 
acterized by  many  different  circumstances.   Each  case  where  it 
is  invoked  presents  its  own  particular  facts  which  must  be 
examined  and  analyzed,  and  the  question  of  whether  or  not  in- 
equitable delay  has  occurred  must  be  resolved  in  the  light  of 
the  equitable  considerations  of  the  particular  case.   The 
examination  into  a  defense  of  laches  frequently  involves  long 
and  extended  examination  of  complicated  situations  and  is 
entirely  foreign  to  the  simple  determination  involved  where  the 
Statute  of  Limitations  is  raised  as  a  defense.   It  is  also  to 
be  considered  that  Section  48  of  the  Practice  Act  specifically 
enumerates  the  defects  existing  but  not  appearing  on   the  face 
of  the  complaint.  While  the  Statute  of  Limitations  is  listed 
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as  one  of  such  defects,  laches,  as  such,  is  not  referred  to. 
In  Hansen  v.  Raleigh,  supra,  the  court,  in  discussing  this 
proposition,  said  at  page  548: 

"  *  ***  Section  48  of  the  Civil  Practice  Act 
(111.  Rev.  Stat.  1945,  chap.  110,  par.  172,  ) 
provides  that  a  defendant  may  file  a  motion  to  dis- 
miss an  action  where  any  of  nine  soecified  defects 
appear  on  the  face  of  the  complaint  and,  further, 
that  he  may  file  a  similar  motion  supported  by  affi- 
davits where  any  of  these  defects  exist  but  do  not 
appear  upon  the  face  of  the  complaint.   These  enumer- 
ated defects  include  those  which,  prior  to  the  enact- 
ment of  the  Civil  Practice  Act,  would  have  been  pre- 
sented by  pleas  in  abatement  and,  in  addition,  other 
defenses  such  as  the  Statute  of  Limitations  and  the 
Statute  of  Frauds.   No  one  of  the  grounds  included 
in  defendant's  motion  to  dismiss  *'"*  *  is  listed  in 
section  48.   Nor  is  there  any  general  language  ex- 
tending section  48  to  other  defects  similar  to  the 
nine  described." 

We  think  that  it  would  be  an  unwarranted  extension  of  the 
statutory  provisions  to  give  Section  48  the  interpretation 
which  defendant  here  urges.   Defendant  cites  the  cases  of 
Thomas  v,  Bourdes,  supra,  and  Motel  v.  Andracki ,  299  111, 
App.  166.   Neither  case  is  authority  for  the  proposition. 
The  first  case  deals  with  the  question  of  the  ten  year  Statute 
of  Limitations  and  the  second  case  involves  a  motion  to  dis- 
miss a  bill  under  Section  45  of  the  Practice  Act  for  laches 
appearing  on  the  face  of  the  complaint,  and  not  for  defects 
existing  but  not  appearing. on  the  face  of  the  complaint  as 
provided  for  by  Section  48.   Nor  is  there  any  merit  to  the 
further  contention  of  the  defendant  that  plaintiff's  cause 
of  action  is  barred. by  the  Statute  of  Limitations  and  there- 
fore also  by  laches.   If,  as  alleged  in  the  complaint,  Alice 
Coon  were  insane  during  all  the  periods  there  alleged,  the 
Statute  of  Limitations  did  not  operate  against  her,  Van  Buskirk 
v.  Van  Buskirk,  148  111.  9,   and  until  that  fact  is  determined 
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the  application  of  the  Statute  of  Limitations  is  not  apparent. 
The  fact  that  there  were  periods  during  the  time  covered  by 
the  allegations  in  the  complaint  during  which  Alice  Coon  was 
under  no  legal  disability  does  not  militate  against  her 
position  if,  as  alleged  in  the  complaint,  she  was  actually 
insane  during  these  periods.   The  fact  that  her  reason  was 
judicially  restored  during  portions  of  this  time  neither 
brings  the  case  within  the  Statute  of  Limitations  nor  is  it 
rea  adjudicata  of  the  fact  of  actual  insanity.   In  the  case 
of  Emery  v.  Hoyt,  45  111.  258,  where  it  was  claimed  that  a 

note  was  made  during  a  period  when  the  maker  was  insane,  it 

was  contended  that  inasmuch  as  he  was  adjudicated  sane  at  a 

se.nity  hearing  held  25  days  before  the  making  of  the  note, 

such  fact  was  prima  facie  evidence  of  sanity.   The  Supreme 

Court  said  at  page  262: 

"As  to  the  first  refused  instruction,  if  it  be. 
admitted  the  premise  was  true,  the  consequence  would 
not  follow  as  the  court  was  desired  to  acknowledge. 
If  the  maker  of  the  note  was  not  insane  on  the  30th 
day  of  March,  1866,  for  the  purposes  of  that  inquest, 
it  does  not  follow  that  the  defendant  was  bound  to 
prove  he  became  insane  after  that  day,  for  he  had  $he 
right  to  establish,  by  proof,  that  he  was  insane  on 
the  30th  clay  of  March,  notwithstanding  the  verdict. 

To  this  inquiry  in  the  County  Court,  these  parties 
were  not  implicated,  and  it  was,  therefore, '  no  such 

judgment  as  could  affect  them  in  any  way.   The  defendant 
was  not  required  to  overcome  this  prima  facie  evidence, 
if  it  be  such,  or  to  pay  any  regard  to  it  whatever. 
All  that  was  required  of  him  was,  that  he  should  main- 
tain his  side. of  the  issue  then  pending —  nothing  more. 
The  verdict  on  the  inquest  amounted  to  nothing  on  the 
pending  issue.   It  was  wholly  immaterial  when  the 
alleged  insanity  commenced;  the  question  was,  was  he 
insane  when  he  made  the  note?" 

Defendant  also  argues  that  the  remarriage  of  a  party 
to  a  divorce  suit,  followed  by  birth  of  children  of  such  re- 
marriage, is  a  fact  to  be  considered  by  the  court  in  weighing 
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the  equities  to  determine  whether  or  not  the  litigant  is 
barred  by  laches.   The  issue  in  this  case  is  whether  or  not 
at  the  time  this  alleged  divorce  was  granted  Alice  Coon  xuas 
sane  or  insane.   By  motion  to  strike  her  pleading  the  defendant 
here  seeks  to  prevent  a  trial  on  the  merits  to  ascertain 
this  fact.   To  urge  that  the  subsequent  marriage  of  the  party 
against  whom  these  cogent  charges  of  fraud  are  alleged  should 
operate  to  prevent  a  trial  on  the  merits  does  not  appeal  to 
our  standards  of  equity,  /if,  on  a  subsequent  trial  of  this 
cause,  there  appears  to  be  reason,  by  virtue  of  subsequent 
marriage,  for  bringing  the  cause  within  the  doctrine  stated 
in  the  cases  argued  in  defendant's  brief,  then  will  be  the 
appropriate  time  to  consider  the  equities  of  his  position. 

Other  questions  are  raised  in  the  briefs  but  we  do 
not  deem  them  necessary  to  consider  in  view  of  our  conclu- 
sions on  the  decisive  questions  here  discussed.   We  are  of  the 
opinion  that  the  trial  court  erred  in  dismissing  the  bill 
for  want  of  equity,  and  therefore  the  order  of  March  7,  1947 
of  the  Superior  Court  striking  the  complaint  and  dismissing 
the  cause  is  reversed  and  the  cause  is  remanded  with  di- 
rections to  overrule  the  motion  to  strike  the  complaint  and. 
for  further  proceedings  not  inconsistent  with  this  opinion. 

REVERSED  AND  REMANDED 
WITH  DIRECTIONS. 

FEINBERG-,  P.  J.,  AND  NIEMEYER,  J. ,  CONCUR. 
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APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 


MR.  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE  COURT. 


Plaintiff  filed  her  complaint  against  defendants 
seeking  to  recover  damages  for  personal  injuries  sustained  while  a 
passenger  on  defendant  Chicago  Surface  Lines'  streetcar  by- 
reason  of  the  joint  negligence  of  the  defendants.   During  the 
pendency  of  the  appeal  Chicago  Transit  Authority,  a  Municipal 
Corporation,  was  substituted  as  one   of  the  appellees  in  place 
of  the  Chicago  Surface  Lines.  At  the  close  of  the  plaintiff's 
case  defendant  Irene  Saunders  was  dismissed  out  of  the  case 
at  the  direction  of  the  trial  court.  This  ruling  is  not 
questioned  on  appeal.-  At  the  close  of  the  plaintiff's  case 
the  trial  court  also  directed  a  verdict  for  the  defendant 
Charles  Saunders  as  to  the  paragraph  of  the  complaint 
charging  willful  and  wanton  conduct.   The  Chicago  Surface 
Lines  made  a  motion  for  a  directed  verdict  at  the  close 
of  the  plaintiff's  case,  which  the  court  indicated  he  would 
allow,  and  the  Surface  Lines  took  no  further  part  in  the 
trial  of  the  causa,  although  the  motion  was  not  actually 
entered  nor  was  the  instruction  given  until  the  close  of  all 
the  evidence.  At  the  close  of  all  the  evidence  the  trial 
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court  granted  a  motion  for  a  directed  verdict  on  the 
remaining  counts  in  the  complaint  as  to  Gharles  Saunders. 
Verdicts  being  returned  in  accordance  \vith  the  directions 
of  the  court,  judgments  were  entered  thereon,  and  from  said 
judgments  this  appeal  is  taken. 

Plaintiff's  theory  of  the  case  is  that  the  evidence 
presented,  with  all  the  legitimate  inferences  that  may  be 
drawn  therefrom,  tends  to  prove  that  she  was  in  the  exercise 
of  ordinary  care  for  her  own  safety  and  that  either  Charles 
Saunde-s  or  Chicago  Surface  Lines,  or  both,  were  guilty  of 
negligence  which  proximately  contributed  to  cause  plaintiff's 
injury,  and  that  there  was  sufficient  evidence  to  go  to  the 
jury  as  to  whether  or  not  Charles  Saunde-s  was  guilty  of 
willful  and  wanton  negligence. 

Defendants'  theory  of  the  case  is  that  there  was  no 
evidence  tending  to  prove  any  of  the  defendants  guilty  of 
the  allegations  of  the  complaint  and  that  the  plaintiff  was 
guilty  of  contributory  negligence  as  a  matte-  of  law. 

The  plaintiff,  an  employed  woman  42  years  of  age  at 
the  time  of  the  trial,  was  a  passenger  on  defendant  Chicago 
Surface  Lines1  southbound  Halsted  Street  car  about  1:30  in 
the  afternoon  of  April  6,  1946,  intending  to  alight  at  45th 
Street.   Halsted  Street  is  a  north  and  south  street  and  45th 
Street  an  .  east  and  west  street  in  the  City  of  Chicago,  but 
45th  Street,  although  it  intersects  Halsted  Street,  does  not 
run  west  of  Halsted  Street.  A  portion  of  the  Stock  Yards, 
bounded  by  a  fence,  extends  along  the  west  side  of  Halsted 
Street.  The  regular  stopping  place  for  southbound  street- 
cars at  this  intersection  is  the  north  crosswalk.   Sometime 
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before  reaching  the  point  where  Mrs.  Hyde  desired  to  alight, 
the  streetcar  being  crowded,  she  gradually  worked  her  way 
to  the  front  until  she  reached  the  platform..  About  a  half 
a  block:  north  of  45th  Street  she  said  to  the  motorman  "I  want 
to  get  off  at  Forty-f ifth. "  Several  men  passengers  were 
on  the  f^ont  platform  with  whom  the  motorman  was  laughing 
and  talking.   The  motorman  did  nothing  with  reference  to  the 
operation  of  his  car  and  when  Mrs.  Hyde  saw  that  he  was  not. 
going  to  stop  she  told  him  again  that  she  wanted  to  get  off. 
He  stated  that  he  did  not  hear  her  the  first  time  and  pro- 
ceeded to  stop  the  car,  but  not  until  its  front  end  was  at 
the  south  crosswalk  of  the  intersection.  An  automobile  driven 
by  the  defendant  Saunders  had  been  following  this  streetcar 
for  a  block  "or  so"  before  it  came  to  45th  Street.   It  was 
straddling  the  west  rail  of  the  southbound  streetcar  tracks. 
Saunders  testified  that  when  the  streetcar  arrived  at  45th 
Street   "it  seemed  to  me  it  was  going  to  stop  and  I  pulled 
up  behind  it  and  slowed  down.   I  was  going  to  stop  with  it. 
*  *  *  Then  the  streetcar  started  up  and  I  put  the  car  in 
second  and  started  to  go  around  it.   I  started  to  pass  it. 
Just  as  I  got  even  with  the  front  door  of  the  car,  the  door 
opened.   The  car  was  coming  to  a  stop.   I  guess  it  did  stop. 
I  pulled  off  to  the  right  as  far  as  I  could  when  I  saw  the 
door  open.   I  saw  the  lady  come  out  of  the  door  just  as  I 
went  by." 

Plaintiff  testified  that  when  the  motorman  opened  the 
door  she  looked  back  and  did  not  see  any  cars  approaching. 
She  released  her  hold  on  the  handle  of  the  streetcar  and 
started  to  step  down  to  the  street  and  the  next  thing  she 
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know,  when  one  foot  was  on  tho  streetcar  step  and  the  other 
was  coming  to  the  pavement,  she  was  in  the  air.   Plaintiff 
testified  that  she  did  not  see  the  vehicle  that  st-uck  her 
and  heard  no  sound  of  it  approaching— neither  a  horn  nor  the 
screeching  of  brakes. 

Saunders  testified  that  the  plaintiff  must  have 
struck  the  roar  fender  of  his  automobile;  however,  there  is 
evidence  in  the  -ecord  that  she  was  struck  by  the  left  front 
fender  of  Saunders'  automobile.   Saunders  admits  that  he  did 
not  sound  the  horn  as  he  approached  and  passed  the  front  end 
of  the  streetcar.   Saunders'  automobile  continued  on  in  a 
southerly  direction  after  the  accident  until  it  was  stopped 
by  a  police  officer  from  150  to  250  feet  south  of  the  standing 
streetcar. 

T7e  shall  considc-  this  evidence,  in  view  of  the  court's 

ruling,  first  with  reference  to  the  defendant  Saunders,  and 

then  as  to  the  substituted  defendant  Chicago  Transit 
Authority. 

The  defendant  Saunders  argues  in  his  brief  that  there 
is  no  evidence  tending  to  p-ove  that  the  defendant  was  guilty 
of  any  negligence  which  caused  the  accident  and  therefore  the 
trial  court  must  direct  a  ve-dict.  From  a  review  of  this 
evidence,  we  must  question  the  sincerity  of  such  argument. 
The  facts  in  this  case  indicate  that  the  defendant  Saunde-s, 
having  followed  tho  streetcar  for  some  distance,  decided  to 
pull  around  and  pass  a  stooped  streetcar.   The  me-e  fact 
that  the  streetcar  was  stopped,  even  though  he  did  not  see 
the  plaintiff  at  the  time  he  strrted  around,  should  have 
been  notice  to  him  that  passengers  were  very  likely  to  be 
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discharged  at  that  point.  Kerchner  v.  Davis, 183  111.  App. 
600,  603.  He  then  drove  his  automobile  so  close  to  the 
front  platform  of  the  streetcar  that  this  woman,  who  was 
alighting  therefrom,  was  struck  and  thrown  into  the  air 
before  she  had  both  feet  on  the  ground.  To  drive  an  automo- 
bile unde^  such  circumstances  at  15  or  18  miles  an  hour  so 
close  to  the  place  whSre  passengers  might  be  expected  to 
alight,  without  sounding  a  horn  or  giving  any  warning  whatso- 
ever, seems  to  us  clearly  establishes  a  prima  facie  case  of 
negligence  and  of  willful  and  wanton  negligence,  both  of 
which  issues  should  have  been  submitted  to  the  jury. 

We  have  carefully  reviewed  the  arguments  with  reference 
to  contributory  negligence  and  we  are  of  the  opinion  that  the 
question  of  plaintiff's  contributory  negligence,  if  any, 
was  a  question  of  fact  for  the  Jury.   This  defendant  argues 
that  "all  reasonable  minds  must  agree  that  stepping  off 
when  the  automobile  was  'right  there1  and  so  close  that  it 
appears  that  she  stepped  into  the  side  of  the  auto  rather  than 
being  struck  by  it,  olearly  shows  a  complete  lack  of  care  for 
her  own  safety."  There  is  evidence  in  this  record  that  the 
plaintiff  was  struck  by  the  front  part  of  the  automobile, 
and  it  requires  no  citation  of  authorities  that  on  a  motion 
for  a  directed  verdict  the  evidence  favorable  to  the  plain~ 
tiff  must  be  taken  as  true,  and  all  reasonable  inferences 
must  be  resolved  in  her  favor.  Llolloy  v.  Chicago  Rapid 
transit  Company,  335  111.  164.  The  trial  cou^t  can  not  weigh 
the  evidence  or  pass  upon  the  credibility  of  witnesses  in  such 
a  state  of  the  evidence.  Read  v.  Friel,  327  111.  App.  532; 
Molloy  v.  Chicago  Rapid  Transit  Company,  supra. 

Inasmusch  as  this  case  must  be  tried  again,  wc  deem 
it  advisable  to  consider  the  question  as  to  whether  the 
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court  e~red  in  sustaining  defendant  Saunders'  objection 
to  plaintiff's  offer  in  evidence  of  a  statement  made  by 
Saunders  to  a  police  officer  and  signed  by  him.  Objection 
was  made  on  the  ground  that  no  foundation  was  made  for  its 
introduction  because  (quoting  from  defendant  Saunders'- 
brief),  "Before  a  writing  or  memorandum  made  by  a  witness, 
according  a  past  event  is  admissible,  it  is  necessary  to  show, 
by  way  of  foundation,  that  at  the  time  it  was  made  it  was 
true  and  correct,  was  made  at  or  near  the  time  the  trans- 
action took  place  about  which  it  is  concerned  and  that  at 
the  time  at  which  it  to  offered  it  is  in  the  sane  condition 
as  it  was  made  and  the  witness  has  no  present  recollection 
of  the  matters  therein  oontained  and  a  reference  to  the 
document  or  memorandum  does  not  awaken  any  present  recollection 
of  the  event  -ecorded."   Defendant  misapprehends  the  purpose 
of  the  document  and  the  theory  upon  which  it  was  offered. 
Plaintiff  sought  to  int-oduce  the  document  as  an  admission 
against  interest,  and  in  so  far  as  it  contains  such  admissions 
against  interest,   to  that  extent  it  is  admissible  in 
evidence.   Brown  v.  Calumet  River  Ry.  Co..  125  111.  600;  1 
Greenleaf  on  Evidence,  sec.  172;  Ho-ris  v,  Jamie son.  205 
111.  87,  Defendant  urges  that  before  the  document  could 
become  competent  the  witnesses  should  be  asked  and  their 
recollections  exhausted  orally  as  to  the  facts  of  the 
accident.   If  oral  admissions  against  interest  are  proper, 
a  fortiori  written  admissions  against  interest  must  be.   It 
is  true  that  a  foundation  may  be  laid  by  oral  questions  for 
the  subsequent  admission  of  a  written  document  by  way  of 
impeachment,  but  the  procedures  are  not  mutually  exclusive. 
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The  plaintiff  in  this  case  had  a  right  to  offer  the 
document  in  the  first  instance  or  at  least  those  portions 
of  the  document  containing  admissions, if  he  so  elected, 
for  the  purpose  of  making  or  assisting  in  making  a  prima 
facio  case,   0-  he  might  have  elected  to  have  asked  the 
defendant  certain  material  questions  and  then,  in  the  event 
of  conflicting  answers,  might  have  confronted  him  with  the 
impeaching  document.   The  latter  p-ocedure  goes  to  the 
credibility  of  the  witness.   In  the  former  case  the  admission 
is  substantive  evidence  of  the  fact  sought  to  be  established. 
Counsel  cites  a  number  of  cases  having  to  do  with  inadmissibility 
of  hospital  records  and  the  like  Obviously  those  cases  are 
not  in  point  as  such  records  are  incompetent  on  the  ground 
that  the;-  violate  the  hearsay  rule.  We  are  here  confronted 
with  a  document  which  was  dictated  and  signed  by  the  party 
sought  to  be  charged  and  it  is  clearly  admissible  as  an 
admission  against  interest.  Van  Meter  v.  G-umev.  240  111. 
App.  165,  .£tump  v.  Dudley.  285  111.  46. 

We  come  now  to  a  consideration  of  error  assigned  on  the 
part  of  the  trial  court  in  directing  a  verdict  for  the  defen- 
dant Surface  Lines  at  the  close  of  the  plaintiff's  cage. 
For  a  decision  of  this  question  wc  deem  it  necessary  to 
consider  only  one  of  the  several  errors  assigned;  whether 
or  not  the  action  of  the  Surface  Lines  in  stopping  its 
streetcar  at  a  place  other  than  the  usual  place  was  the 
proximate  cause  of  the  accident  in  question.   It  is  to  be 
observed  that  this  case  is  to  be  decided  uPon  the  v,oco.d 
as  it  existed  at  the  close  of  the  plaintiff's  case,  and 
that  any  testimony  offered  by  the  co-defendant  is  not  to  be 
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considered  as  against  the  defendant  Chicago  Transit  Authority, 
Condon  v.  Schoenfeld,  214  111.  226.  There  is  no  "eason 
apparent  why  it  was  more  inherently  hazardous  to  stop  on  the 
fa-"  side  of  the  street  than  on  the  near  side.   The  place 
where  the  car  stopped  was  physically  the  sane  as  the  usual 
stopping  place.   If  it  was  dangerous  it  became  so  by  virtue 
of .circumstances  beyond  control  of  this  defendant.   In 
St.  John  v.  Connecticut  Co..  103  Conn.  641,  131  Atl.  396,  a 
judgment  of  non  suit  was  affirmed  in  a  case  where  the  street- 
car stopped  short  of  a  pole  which  was  painted  white  to 
indicate  a  stopping  place  for  trolley  cars.  The  plaintiff 
alighted  and  was  struck  by  an  automobile.  The  cou^t  said 
(pp.  397,  398) : 

11  The "c  was  no  duty  on  the  pa~t  of  the  company 
to  nave  its  cars  stop  at  the  wfo.it©-narkod  pole- 
it  might  stop  at  any  convenient  place  in  the 
vicinity,  provided  exit  was  afforded  uoon  a  high- 
way not  defective  or  dangerous." 

In  (?artor  v.  Spokane  United  Railways.  157  Wash,  166,  288 
Pac.  247^  the  motorman,  disregarding  the  plaintiff's  signal, 
failed  to  stop  the  car  until  it  had  passed  some  thirteen 
feet  beyond  the  stopping  place.  The  motorman  opened  the  door 
and  as  the  plaintiff  stopped  out  he  was  struck  by  an  auto- 
mobile.  In  that  case  an  ordinance  provided  for  a  near  side 
stop  for  streetcars.   Judgment  at  the  close  of  the  plaintiff's 
case  was  entered  and  in  affirming  the  judgment  the  court 
said  (page  248) : 

"The  controlling  question  is  whether  the 
respondent  was  guilty  of  negligence  in  opening 
the  door  for  the  appellant  to  alight  thirteen 
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feet  north  of  the  crosswalk  and  in  the  inter- 
section. *  *  *  Whether  the  respondent  was  guilty 
of  negligence  in  discharging  the  appellant  as  a 
passenger  thirteen  feet  north  of  the  crosswalk 
depends  upon  whether  there  was  at  the  place  whe^e 
he  alighted  sone  particular  inherent  danger 
calling  for  special  care  on  the  part  of  the 
operator  of  the  street  car." 

It  was  held  that  there  was  no  such  danger. 

In  IvIacLeam  v.  Iowa  Southern  Utilities  Co..  212 
Iowa  555,  234  N.  W.  851,  the  court  said  (page  854) : 

"So  far  as  street  traffic  moving  north  on 
Court  street  was  concerned,  the  stopping  of  the 
street  car  at  the  center  0f  the  intersection  did 
not  in  a  legal  sense  present  any  greater  peril 
than  a  stop  at  the  south  line  of  the  intersection 
would  have  presented." 

We  arG  of  the  opinion  that  inherently  the  situation  which 
existed  at  the  place  where  the  streetcar  stopped  was  no 
more  dangerous  than  the  usual  stopping  place. 

While  the  cases  of  proximate  cause  are  not  uniform 
and  the  application  of  the  doctrine  depends  pretty  much 
upon  the  facts. of  each  of  the  cases,  the  facts  in  the  case 
of  Kahlfeldt  v.  Busby.  272  111.  App.  469,  are  very  closely 
analogous  to  those  in  the  instant  case.   There  the  plain- 
tiff indicated  to  the  motorman  that  he  wished  to  alight 
at  a  specified  street.  The  car  failed  to  stop  at  the 
near  side  of  the  crossing  as  provided  by  an  order  of  the 
Public  Utilities  Commission,  but  some  distance  beyond  the 
motorman  opened  the  door  and  plaintiff  stepped  off  and  after 
proceeding  a  few  steps  toward  the  curb  was  struck  by  an 
automobile  which  was  proceeding  in  the  same  direction  as 
the  streetcar.   In  affirming  the  judgment  entered  on  a 
directed  verdict,  the  court  said  (pp.  472,  473): 
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n**«  In  the  j.nst;ant  case  plaintiff  was  not 
injured  by  the  failure'  of  the  street  car  to  stop 
on   the  east  side  of  the  street.  After  the  car  had 
passed  the  stopping  place  on  the  east  side  of  the 
street  plaintiff  was  still  a  passenger  upon  it  and 
in  perfect  safety.   Had  he  remained  on  the  car 
until  it  reached  the  next  stopping  place  and  then 
been  injured  by  an  automobile  after  he  alighted, 
at  that  place,  it  surely  could  not  be  reasonably 
said  that  the  failure  to  stop  on  the  east  side  of' 
Springfield  was  the  prpximate  cause  of  the  injury. 
As  contended  by  defendants,  'the  fajlu^e  to  stop 
on  the  east  side  of  the  street  was  merely  an 
incident  in  a  chain  Qf  incidents  which  helped  to 
create  the  conditions  which  made  the  injury 
possible,'  but  it  was  not  the  proximate  cause  of 
the  injury.  As  stated  in  Illinois  Central  R.  Co.  v. 
Oswald,  338  111.  270,  274:  'One  act  may  furnish  the 
occasion  for  another  act,  and  such  second  act  may 
be  the  cause  of  an  injury  without  the  first  act 
in  any  manner  being  a  contributing  cause  of  such 
injury.  The  second  act  may  be  the  result  of  some 
intervening  cause  in  no  manner  flowing  from  the 
original  act  but  which  cause  is  given  an  opportunity 
to  operate  through  the  occcsion  furnished  by  such 
original  act.  The  cause  of  an  injury  is  that  which 
actually  produces  it,  while  the  occasion  is  that 
which  provides  an  opportunity  for  the  causal 
agencies  to  act.'   In  the  instant  case  the  motor- 
man  could  have  opened  the  door  or  not,  as  he  saw 
fit,  -egardless  of  the  fact  that  the  car  did  not 
stop  on   the  east  side  of  the  street,  and  plaintiff 
was  not  caused  to  step  off  the  moving  car,  when  he 
did,  merely  because  of  the  failure  of  the  motorman 
to  stop  on  the  east  side  of  the  street." 

Numerous  cases  a-e  cited  by  plaintiff,  an  analysis 
of  each  of  which  would  unduly  prolong  this  opinion.  We 
believe  that  they  are  distinguishable  either  on  the  grounds 
that  they  involved  situations  where  the  instrumentality 
which  caused  the  injury  was  under  the  control  of  the 
defendant  company  or  defective  premises  and  platforms 
o~  involved  depots  where  all  the  instrumentalities  were, 
undej-  Qont-ol  of  defendants,  rather  than  public  streets. 
The  case  upon  which  greatest  reliance  seems  to  be  placed 
by  plaintiff  is  that  of  Pa-is  v.  East  St.  Louis  Railway,  Hn.T 


275  111.  App.  241.   In  that  case  the  driver  of  defendant 
company's  motorbus  discharged  a  passenger  at  night  in  the 
middle  of  the  street  about  100  feet  past  the  regular  bus 
stop  and  the  passenger,  unaware  that  it  was  not  the  usual 
stop,  stepped  into  the  street  and  was  struck  by  an  auto- 
mobile. Under  these  circumstances  the  court  held  that  it 
was  a  question  of  fact  for  the  jury  as  to  whether  or  not  the 
bus  driver  was  in  the  exercise  of  the  highest  degree  of 
care-  and  whether  or  not  his  negligence,  if  any,  was  the 
proximate  oausd  of  the  accident.  The  opinion  itself  seems 
to  contain  the  factors  which  distinguish  it  from  the 
instant  case,  where  the  cou-t  said  (page  245): 

"The  cases  cited  by  the  defendant  with 
respect  to  the  duty  of  those  operating  street 
ca~s  must  be  applied  with  reservations  to  the 
case  of  one  operating  notorbuses.  The  p^nc<r)le 
of  law  elementary  to  this  situation  ^equ^es^ 
of  the  carrier  the  highest  degree  of  care'reason- 
aoly  consistent  with  practical  operation  of  the 
C4T 'Ilk  ^W^W^^L^L^Oo.    v.  Pural,  224  111. 
o<j4,  o^b,  o2J.  Tne  carrier  is  required  to  p-"ovMe 
c   reasonably  safe  opportunity  for  the  passenger 
to  flight.  Crriswold  v.  Chicago  rvr.  0o.r  339 
..xi.    y4,  93.  A  street  car  cannot  bn  operated  so 

ag—CQ  .^scnarge  passengers  at  the  cu-^b.  A~bui 

can  be  ao  operated  and  ordinarily  is  so  operated. 
Sucn  operation  is  not  only  the  most  p-act^cal 
?SJ  S5  PrGYe^inS  automobiles  from  driving  between 
the  bus  and  the  curb,  but  it  is  also  the  effective 
way  to  warn  automobile  drivers  that  the  bus  is  " 
about  to  discharge  passengers."  (italics  ours.) 

In  view  of  the  above  considerations,  the  judgment  of 
the  trial  court  as  to  the  defendant  Chicago  Transit 
Authority  is  affirmed,  as  to  the  defendant  Charles 
3aur.ders  is  reversed  and  remanded. 


AFFIRMED  IN  PART,  REVERSED  IN 
PART  AND  REMANDED. 

Feinberg,  P.  J.,  and  Niemeyer,  J.,  concur. 
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MR.    JUSTICE  TUOHY   DELIVERED  THE   OPINION  OF  THE   COURT. 

Plaintiff   sued  to   "ecover  damages  for  personal 
injuries  and  property  damage   sustained  in  a  collision 
between  the   automobile   owned  and  driven  by  her  and  one 
driven  by  defendant.      F^ora   judgment   on  a   jury  ve-dict 
in  the   sum  of   $4,500,    defendant  appeals. 

Defendant  u-ges  that  the  plaintiff  was  guilty  of 
contributory  negligence   as  a  natter  of  law;    that   the  verdict 
was  excessive;    that  there  was  -eve-sible  error  in  an 
incompetent   volunteer   statement   of  plaintiff  while  on  the 
witness   stand;    and  that   the  giving  of   certain  instructions 
constituted  reversible   error. 

The   accident  took  pl&oo  about    six-thirty  o'clock 
in  the   evening  of  February  13,    1946,    in  Chicago,    on  the 
highway  known  as  the  Outer  Drive,    at   approximately  2000 
north.     Plaintiff  left   her  home   at   3464  Lithuanica  Avenue 
at   about    six-thirty  o'clock  in  the   evening,    driving  a  1937 
Pontiac  ca~,    intending  to   go  to  the  Augustana  Hospital 
to   visit   a  sick  relative.      It  was   snowing  at  the   time  and 
the   streets  were  partly   covered  with  ice.     After  having 
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proceeded  to  the  point  indicated,  which  was  in  the  vicinity 
of  the  hospital,  she  decided  to  turn  around  and  go  back 
horn?  on  account  of  weather  conditions.   She  testified  she 
could  not  see  the  street  signs,  that  she  had  not  driven 
nights,  and  that  she  was  not  familiar  with  the  Outer  D^ive. 
The  Outer  Drive  at  this  point  is  an  eight  lane  highway, 
four  lanes  for  northbound  and  four  lanes  for  southbound 
traffic.   The  north  and  south  traffic  lanes  are  separated 
by  an  elevator  dividing  fin  approximately  a  foot  high  and 
a  foot  and  a  half  wide  which  was  up,  thereby  separating  the 
north  and  south  bound  traffic  lanes,  at  the  time  of  the 
accident.  After  turning  around  and  heading  back  south,  he" 
car  started  to  sputter  and  continued  to  do  so  for  about  a 
block,  and  then  stopped  on   the  highway.   She  was  unable 
to  got  the  cav>  started  again.   Defendant's  car,  approaching 
from  the  rear,  collided  with  the  left  rea"  of  the  parked 
car  just  as  plaintiff  was  getting  out  of  the  ca~,  with 
ho^  foot  on  the . running  board,  causing  her  to  bo  thrown 
to  the  pavement. 

Defendant  testified  that  he  was  driving  at  about 
20  miles  an  hour;  that  there  was  traffic  to  his  right  out 
none  to  his  loft;  that  it  was  snowing  hard;  that  the  streets 
were  icy;  that  he  did  not  see  plaintiff's  car  until  he  was 
within  about  30  feet  of  it;  that  he  then  applied  his  brakes, 
turned  the  wheels  to  the  left  in  order  to  pass  it,  but  his 
car  did  not  react  to  the  brakes  .or  to  the  turn.  . 

The  only  other  occurrence  witness  was  Mrs.  Charlotte 
Hackcn  who  testified  that  she  and  hor  husband  d^ove  up 
from  the  north  after  the  accident;  that  plaintiff's  car 
was  standing  in  the  extreme  left  traffic  lane;  that- they 
saw  the  plaintiff  there,  picked  her  up  and  put  hor  in  their 
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Plaintiff  testified  that  her  car,  before  it  was 
struck,  was  directly  under  a  lighted  street  lamp;  that  she 
saw  the  lights  of  the  defendant's  car  approaching  her  for 
about  a  block  back;  and  that  she  would  estimate  the  speed 
of  the  car  to  be  35  or  40  miles  an  hour. 

Defendant  argues  that  there  was  no  evidence  of  the 
exercise  of  ordinary  ca^e  on  her  part,  but  that  the  above 
facts,  particularly  that  she  was  not  used  to  driving  at 
night,  neve-"  d^ove  on  the  Outer  Drive,  and  in  disregard 
of  unfavorable  weather  conditions  undertook  the  trip  through 
the  most  congested  part  of  the  city,  show  a  reckless  dis- 
regard for  he-"  own  safety  under  the  circumstances;  that  she 
should  have  kept  to  the  right  and  driven  in  the  oute-"  lane 
whe^e  the  slower  moving  traffic  would  be  expected;  and  that 
when  he-"  car  started  sputtering  she  should  have  made  an 
effort  to  get  the  car  to  the  right  curb.   Defendant  also  argues 
that  there  is  an  inference  from  the  occurrence  that  the 
stopping  of  plaintiff's  car  was  not  due  to  mechanical  failure, 
but  to  the  fact  that  she  had  permitted  the  car  to  exhaust 
its  gasoline  supply. 

We  consider  these  arguments  of  defendant  to  be 
.a  without  substance.  We  are  certainly  unable  to  say  as  a 
matte-"  of  law  that  it  is  contributory  negligence  for  an 
inexperienced  driver  to  go  upon  the  streets  in  stormy  weather 
under  all  the  circumstances  here  present.  Wo  find  no 
evidence  to  support  the  argument  that  plaintiff's  car  had 
run  out  of  gasoline  or  that  she  was  required  as  a  matter  of 
law  to  pull  to  the  right  of  the  highway  at  the  time  that 
her  car  first  began  to  sputter.  We  believe  these  we-"e  all 
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questions  of  fact  for  the  jury  and  that  the  finding  of  the 
jury,  under  all  the  facts  and  circumstances  of  this  case, 
was  not  against  the  manifest  weight  of  the  evidence. 

The  defendant  complains  that  plaintiff  testified 
that  she  was  married  and  resided  with  her  husband  and  had 
two  child-en,  claiming  that  this  evidence  was  irrelevant 
and  prejudicial.  Without  passing  on  the  question  as  to 
whether  or  not  the  testimony  xvould  have  been  subject  to 
objection,  the  fact  is  that  no  objection  was  made  to  the 
testimony  at  the  time  it  was  given,  and  consequently  the 
defendant  may  not  for  the  first  time  here  assign  error. 
The  People  v.  The  Cairo.  Vincennes  and  Chicago  Railway  Co.. 
256  111.. 286;  Graham  v.  The  Mat toon  City  Railway  Co..  234 
111.  483. 

Complaint  is  made  as  to  a  further  answer  made  on  cross- 
examination.  Plaintiff  was  being  interrogated  about  whether 
or  not  he-  child  was  home  alone  at  the  tine  of  the  accident. 
She  replied  that  the  child  was  not  alone,  that  he-  husband 
was  there.   Then  this  question  was  asked:   "You  do  your 
own  housework  now,  don't  you?"  Answer:   "Lly  husband  helps 
me  out  now.  He  is  not  working  at  present."  There  was  an 
objection  made  to  the  answer  which  was  stricken,  and  the 
jury  were  instructed  to  disregard ^.it.   Before  the  testimony 
was  resumed,  a  motion  was  made  to  withdraw  a  juror  and  a 
mistrial  declared,  which  motion  the  trial  court  denied. 
We  are  of  the  opinion  that  there  was  no  e— or  in  the  ruling 
of  the  trial  court.  We  are  not  unaware  that  adroit  and 
experienced  counsel  sometimes  indulge  in  subterfuge  to 
bring  before  the  jury  incompetent  evidence  of  a  prejudicial 
nature  as  was  done  in  the  case  of  McCarthy  v.  The  Spring 
Valley  Coal  Co.,  232  111.  473,  cited  by  counsel  in  their 
brief.  We  do  not  believe  that  such  is  the  instant  case. 
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Here  the^e  was  an  inquiry  made  on  cross-examination  as  to 
whether  or  not  this  mother  had  left  her  child  alone  at  the 
tine  of  this  accident.   She  stated  that  the  child  was  not 
alone,  but  that  her  husband  was  home  in  the  basement  fixing 
something.   The  further  question,   "You  do  your  own  housework 
now,  don't  you?,"  night  well  be  taken  by  the  witness  as 
implying  that  if  she  did  her  own  housework  he-"  husband  was 
not  home  and  she  attempted  to  account  for  the  fact  that  he 
was  at  hone  by  staing  that  he  was  unemployed.   We  think  that 
oven  if  there  had  been  anything  improper  in  the  answer  which 
was  made,  it  was  cured  by  the  count's  v,uling  to  strike 
and  an  instruction  to  the  jury  to  disregard. 

Clain  is  made  of  the  fact  that  this  verdict  in  the 
sun  of  $4,500  was  excessive.   The  nodical  proof  indicates 
that  on  the  day  following  the  accident  the  right  hand  and 
arn  wore  swollen  for  about  five  ov   six  inches  above  the 
wrist;  that  the  x-ray  showed  no  fracture  but  that  the 
diagnosis  was  that  the  pain  and  inability  to  nove  the  wrist 
were  due  to  tearing  of  the  ligaments;  that  a  cast  was  placed 
on  the  wrist  to  immobilize  it,  extending  from  about  three 
inches  above  the  fingertips  to  the  elbow  joint,  which  -"emained 
on  the  arn  for  four  weeks;  that  upon  the  removal  of  the  cast 
the  patient  complained  of  stiffness  of  the  wrist  and  pain 
which  was  accompanied  by  discoloration;  that  the  pain 
continued  for  some  time  after  the  accident;  that  there  was  a 
lack  of  total  function;  that  she  could  not  flex  and  extend 
to  the  normal  amount;  that  she  was  treated  about  30  times 
all  together;  that  the  treatments  consisted  of  diathermy 
and  soaking;  that  this  condition  continued  from  the  time  of 
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the  accident  until  the  date  of  the  trial,  some  20  months 
later;  that  there  was  pain  and  inability  to  hold  objects; 
that  at  the  tine  of  the  trial  there  was  still  an  impairment 
of  use;  and  that  there  is  a  permanent  loss  of  use  and 
function  of  about  five  per  cent.  We  arc  unable  to  say,  in 
view  of  this  medical  testimony,  that  $4,500,  even  though 
high,  is  so  grossly  excessive  that  it  was  error  on  the  part 
of  the  trial  court  to  refuse  to  set  it  aside  or  that  the 
amount  of  the  verdict  shows  that  it  wag  the  result  of 
sympathy,  prejudice,  caprice,  or  some  other  improper 
consideration. 

Complaint  is  made  of  the  giving  of  five  instructions 
in  behalf  of  plaintiff.   It  would  unduly  extend  this  opinion 
to  state  and  examine  the  specific  objections  made  to  each. 
The  instructions  objected  to  for  the  most  part  were  stock 
instructions,  and  we  are  of  the  opinion  that  from  an  examina- 
tion of  all  the  instructions,  the  jury  were  fairly  instructed 
as  to  the  law. 

For  the  foregoing  reasons  the  Judgment  of  the  Circuit 
Cou^t  of  Cook  County  is  affirmed. 

AFFIRMED. 

Feinbcrg,  P.  J.,  and  Niemeyer,  J.,  concur. 
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MR.  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  a  decree  of  the  Superior 
Court  of  Cook  County  dismissing  her  bill  for  divorce  for 
want  of  equity  pursuant  to  a  Jury  verdict  of  not  guilty. 
The  bill,  originally  for  separate  maintenance,  was  filed 
August  9,  1945,  was  amended,  and  the  prayer  fo~  separate 
maintenance  changed  to  a  prayer  for  divorce  on  November  30, 
1945,  The  bill  charges  extreme  and  -epeated  cruelty,  setting 
forth  acts  occurring  in  July  of  1931,  August  of  1944,  and 
September  of  1945.  The  answer  denies  the  acts  of  cruelty 
and  also  pleads  condonation.  A  cross-bill  was  filed  but  later 
withdrawn,  so  that  the  issues  raised  by  the  cross-bill  and 
answers  are  not  now  before  us. 

The  three  acts  of  cruelty  were  testified  to  by  the 
plaintiff  with  some  corroboration  from  two  of  her  children. 
The  defendant  specifically  denies  the  acts  of  cruelty,  the 
last  of  which  is  alleged  to  have  occurred  at  the  home  of  his 
mother  where  he  was  living  in  September  of  1945.   He  is 
corroborated  in  certain  respects  by  othe"  witnesses.   There 
is  testimony  on  both  sides  bearing  upon  the  issue  of  condona- 
tion. A  detailed  review  of  the  highly  criminatory  and 
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recriminatory  evidence  would  serve  no  purpose* 

The  case  has  been  tried  twice.  The  first  t~ial, 
which  was  decided  by  the  chancellor  in  favor  of  the  defendant, 
v?ac  reversed  here  for  failure  to  admit  certain  conversations 
in  evidence.   This  second  trial  before  a  jury  has  again 
resulted. in  a  finding  for  the  defendant  on  the  issues 
involved.  Wo  find  no  substantial  error  in  the  admission 
or  rejection  of  evidence  or  the  instructions  to  the  jury. 
We  are  satisfied  that  the  verdict  of  this  Jury,  both  on  the 
question  of  the  defendant's  cruelty  and  the  acts  of  condona- 
tion, was  not  against  the  manifest  weight  of  the  evidence. 
The  decree  of  the  Superior  Court  of  Cook  County  dismissing 
the  bill  for  want  of  equity  is  therefore  affirmed. 

AFFIRMED. 
Feinberg,  P.  J.,  and  Niemeyer,  J.,  concur. 
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MR.  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  sued  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  while  a  passenger  on  defen- 
dant Chicago  Transit  Authority's  eastbound  streetcar  as  a 
result  of  a  collision  between  said  streetcar  and  a  south- 
bound trailer  truck  being  driven  by  an  employee  of  defend- 
ants Albert  Miller,  doing  business  as  Miller  Transfer  Com- 
pany and  Miller  Transportation  Inc.,  a  corporation,  about 
midnight  January  9,  1946  at  the  intersection  of  87th  and 
State  streets  in  Chicago.   A  jury  returned  a  verdict  find- 
ing defendant  Chicago  Transit  Authority  guilty,  assessing 
plaintiff's  damages  in  the  sum  of  $50,000,  and  finding  the 
other  defendants  not  guilty.   The  essential  disputed  ques- 
tion of  fact  was  whether  or  not  the  streetcar  was  started 
up  before  the  light  turned  green  for  east  and  west  traffic. 
Witnesses  testified  on  each  side  of  the  disputed  fact  issue, 
A  special  Interrogatory,  "Was  the  operator  of  the  streetcar 
negligent? n  was  submitted  to  the  Jury  and  the  answer  "Yes" 
was  returned. 
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Plaintiff  filed  motions  for  judgment  notwithstand- 
ing the  verdict  and  for  a  new  trial  as  to  the  defendants 
Albert  Miller,  doing  business  as  Miller  Transfer  Company 
and  Miller  Transportation  Inc.,  a  corporation,  which  motions 
were  overruled.   The  Chicago  Transit  Authority  filed  a  mo- 
tion for  judgment  notwithstanding  the  verdict  and  in  the 
alternative  for  a  new  trial,  which  was  overruled.   From  a 
judgment  on  the  verdict  this  appeal  is  taken  by  the  defend- 
ant Chicago  Transit  Authority,  and  a  cross  appeal  as  to  the 
other  defendants  is  taken  by  the  plaintiff. 

In  view  of  what  is  held  in  this  opinion,  it  be- 
comes unnecessary  to  further  consider  the  cross  appeal,  and 
all  reference  hereafter  made  to  the  defendant  shall  refer 
to  the  defendant  Chicago  Transit  Authority. 

Defendant  contends  (l)  that  the  verdict  was 
against  the  manifest  weight  of  the  evidence,  and  (2)  that 
the  damages  awarded  are  excessive. 

Plaintiff  maintains  that  defendant,  by  failing  to 
object  in  its  motion  for  a  new  trial  to  the  special  finding 
of  the  jury  that  the  operator  of  the  streetcar  was  negligent, 
has  waived  any  objection  that  the  verdict  was  against  the 
manifest  weight  of  the  evidence.   He  further  contends  that 
the  verdict  was  not  against  the  manifest  weight  of  the  evi- 
dence and  was  not  excessive. 

The  jury,  by  answer  to  the  special  interrogatory, 
found  that  the  operator  of  the  streetcar  involved  in  the 
accident  was  negligent  in  its  operation.   No  question  as  to 
the  correctness  of  the  finding  of  this  interrogatory  was 
raised  by  the  defendant  in  his  motion  for  a  new  trial,  nor 
has  any  error  been  assigned  here  based  on  any  such  conten- 
tion.  It  has  frequently  been  held  by  the  courts  of  this 
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State  that  by  failing  to  question  the  correctness  or  pro- 
priety of  a  jury's  finding  on  a  special  interrogatory  the 
aggrieved  party  is  conclusively  bound  by  the  finding. 
Voigt  v.  Anglo-American  Provision  Co. .  202  111.  462; 
Szalacha.  Administrator,  etc.  v.  Landsman.  325  111.  App.  691; 
Rubottom  v.  Crane  Company.  302  111.  App.  58. 

Counsel  fur  defendant  urge  that  because  in  their 
motion  for  a  new  trial  it  was  contended  that  the  evidence 
failed  to  show  negligence  on  the  part  of  any  of  its  agents 
or  employees,  it  became  superfluous  to  raise  the  question 

as  to  the  correctness  of  the  special  verdict.   While  the 
i 

rule  in  the  above  cases,  especially  Voigt  v.  Anglo-American 
Provision  Co. .  would  seem  to  hold  to  the  contrary,  we  have 
nevertheless  carefully  reviewed  the  evidence  and  are  unable 
to  say  that  the  finding  of  the  jury  on  either  the  general 
or  special  verdict  is  against  the  manifest  weight  of  the 
evidence. 

With  reference  to  the  error  assigned  that  damages 
awarded  are  excessive,  we  have  for  consideration  the  follow- 
ing facts:   The  plaintiff  was  51  years  of  age  at  the  time 
of  the  accident,  was  married,  and  was  in  good  health  prior 
to  the  accident.   He  had  been  steadily  employed  up  until 
the  time  of  the  accident  as  a  tool  maker  and  his  annual 
earnings  were  in  excess  of  $4,000.   His  work  attendance 
record  was  very  high  for  a  number  of  years  prior  to  the 
accident,  including  considerable  overtime  work.   His  loss 
of  wages  from  the  date  of  the  accident  to  the  date  of  the 
trial  amounted  to  approximately  $8,000,  and  up  to  the  time 
of  the  denial  of  the  motion  for  a  new  trial  to  approximately 
$10,000.   The  evidence  shows  that  immediately  after  the 
accident  plaintiff  was  taken  to  St.  George  Hospital,  was 
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his  teeth  were  knocked  out  in  front;  that  he  had  a  deep 
gash  on  the  left  side  of  his  forehead;  that  he  was  unable 
to  close  his  left  eye  and  was  suffering  severe  pain;  that 
he  was  in  the  hospital  for  26  days  during  which  time  he 
suffered  from  headaches,  dizziness,  lack  of  control  of  his 
eye,  nausea  and  bleeding  from  the  nose  and  ears;  that  he 
left  the  hospital  in  a  wheelchair  and  was  carried  home 
where  he  remained  in  bed  for  2  or  3  months;  that  he  was 
not  able  to  leave  the  house  for  5  or  6  months;  that  he  had 
seen  a  doctor  up  until  the  date  of  the  trial  about  once 
or  twice  a  month;  that  X-rays  showed  a  skull  fracture 
about  3  inches  long  extending  downward  into  the  mastoid 
bone  and  into  the  base  of  the  skull;  that  the  bleeding 
came  from  the  head  at  a  place  where  the  spinal  cord  comes 
out;  that  the  skull  fracture  was  through  the  inner  and 
outer  tables  of  the  skull;  and  that  fractures  of  the  kind 
suffered  are  characterized  by  a  tearing  of  the  covering 
of  the  brain,  followed  by  scar  tissue.   The  plaintiff 
attempted  to  return  to  work  about  a  year  after  his  acci- 
dent, worked  3  days  and  was  unable  to  continue.   He 
suffered  from  "blackouts, "  headaches,  dizziness  and 
nausea,  and  at  the  time  of  the  trial  he  was  not  working. 
Dr.  J.  T.  Meyer,  the  attending  physician,  stated  that 
plaintiff's  condition  was  permanent  and  that  he  could 
never  return  to  any  gainful  occupation.   Dr.  Sherman 
Shapiro,  a  neurologist,  testified  that  plaintiff  was 
suffering  from  a  vertical  iqystagmus  (which  is  an  invol- 
untary up  and  down  movement  of  the  eyeball);  that  there 
were  indications  of  damage  to  that  part  of  the  brain  which 
is  connected  to  the  vertical  pathways  to  the  internal  ear; 
and  that  in  his  opinion  the  plaintiff  suffered  a    severe 
brain  injury  in  addition  to  the  basal  skull  fracture 
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from  the  ear.   He  further  stated  that  he  believed  this 

brain  damage  to  be  permanent. 

As  against  the  testimony  of  these  doctors, 
defendant  introduced  the  testimony  of  Dr.  Sidney  S. 
Greenspahn  who  testified  as  an  expert,  not  having  examined 
or  treated  the  plaintiff.   Dr.  Greenspahn 's  testimony, 
based  upon  a  hypothetical  question,  was  that  from  the 
symptoms  the  man  was  not  unconscious;  that  he  had  no  lesion 
of  the  brain;  and  that  the  symptoms  are  all  consistent  with 
a  temporary  injury. 

We  conclude  that  if  this  men  whose  loss  of  earn- 
ings at  the  time  of  the  Judgment  amounted  to  $10,000  has 
been  permanently  disabled  from  any  substantial  occuoational 
pursuits  and  if  he  suffered  the  injuries  testified  to  by 
plaintiff's  doctor,  then  the  amount  of  damages  awarded, 
while  high,  is  not  excessive.   Whether  or  not  he  suffered 
these  injuries  and  damages  was,  under  all  the  facts  and 
circumstances,  a  question  for  the  Jury.   We  are  unable  to 
say  that  their  finding  in  this  respect  was  against  the 
manifest  weight  of  the  evidence.   Inasmuch  as  the  plaintiff, 
in  view  of  this  holding,  has  xvaived  cross  appeal,  the 
judgment  of  the  Circuit  Court  of  Cook  County  is  affirmed. 

AFFIRMED. 
Feinberg,  P. SI.,  concurs. 
Nlemeyer,  J.,  specially  concurring: 

I  concur  in  the  result  but  believe  that  the 
objection  to  the  finding  on  the  special  interrogatory  was 
sufficiently  preserved  by  the  motion  for  a  new  trial. 
Walz  v.  Chicago.  M.  &  St.  P.  Ry_.  Co.,  232  111.  App.  398. 
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WILLIAM  SCHULTZ  and  ELIZABETH  ) 

C.  SCHULT2,  )    APPEAL  FROM 

Appellees,  ) 


v. 


)  CIRCUIT  COURT 

) 

GUSTAV  FALK,  et  al.,       .      )         COOK  COUNTY. 

Appellants.     ) 

MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

William  Schultz  and  Elizabeth  Schultz,  his  wife, 
filed  a  complaint  in  chancery  in  the  Circuit  Court  of  Cook 
County  against  Gustav  Falk  and  Mary  Falk,  his  wife,  for 
specific  performance  of  a  contract  under  which  the  defendants 
agreed  to  sell  certain  real  estate  for  the  sum  of  $12,000. 
The  defendants  filed  an  answer.  The  cause  was  referred  to 
a  master  in  chancery,  with  directions  to  take  proofs  and 
report  his  conclusions.  He  recommended  that  the  complaint 
be  dismissed  for  want  of  equity.   Objections  filed  by  plain- 
tiffs, to  the  master's  report  were  allowed  to  stand  as  excep- 
tions. The  chancellor  entered  a  decree  directing  specific 
performance  of  the  contract.  Prior  to  the  entry  of  the 
decree,  William  Schultz  died,  and  Elizabeth  Schultz,  adminis- 
tratrix of  the  estate  of  William  Schultz,  deceased,  was 
substituted.  Gustav  Falk  and  Mary  Falk  appealed.  For  con- 
venience, we  will  refer  to  William  Schultz  and  Elizabeth  C. 
Schultz  as  the. plaintiffs  and  Gustav  Falk  and  Mary  Falk  as 
the  defendants. 

The  real  estate  involved  is  commonly  known  as  4004 
North  Hermitage  Avenue,  Chicago,  improved  with  a  two  story 
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building.  Defendants  lived  on  the  first  floor.   The  second 
floor  had  been  remodeled  into  smaller  apartments,  which  were 
rented.  The  defendants  wished  to  sell  their  property  and 
move  to  California.  They  placed. advertisements  to  sell  the 
property  in  various  publications.  In  February  or  the  early 
part  of  March,  1946,  a  salesman  employed  by  Mildred  Burke 
called  upon  defendants  and  obtained  a  listing  of  the  property. 
Mrs.  Burke  operated  three  offices,  one  on  the  northwest  side 
under  the  name  of  Northway  Realty,  one  on  the  south  side 
under  the  name  of  Southway  Realty  and  one  in  the  loop,  the 
first  two  being  real  estate  brokerage  offices  and  the  latter 
being  a  loan  office.  Plaintiffs  called  at  Mrs.  Burke's 
northside  office  on  or  about. March  24,  1946,  and  spoke 
about  purchasing  real  estate.  A  salesman  from  that  office 
then  accompanied  plaintiffs  to  defendants'  home,  where  the 
premises  were  examined  and  the  purchase  price  discussed. 
Defendants  stated  that  they  would  sell  the  property  for 
$12,000  in  cash,  to  which  plaintiffs  agreed.  Plaintiffs  then 
returned  to  the  Northway  Realty  office  and  there  deposited 
$25  toward  the  purchase  of  the  premises.  A  written  contract 
at  a  purchase  price  of  $12,000  was  prepared  by  employees  at 
the  Northway  Realty  office  and  signed  by  plaintiffs  and 
defendants  on  March  26,  1946. 

The  contract  contained  the  following  clauses: 

"Payment  of  purchase  price  and  delivery  of  deed 

shall  be  made  at  office  of  Northway  Realty.  *  *  *  Buyer 

has  paid  Three  Thousand  Dollars  earnest  money  to  be  applied 

on  purchase  price,  and  agrees  to  pay,  within  five  days  after 

title  is  shown  good  or  is  accepted  by  buyer,  the  further 

sum  of  $9,000,  provided  deed  as  aforesaid  shall  be  ready 

for  delivery.  *  *  *  This  contract  and  earnest  money  shall 

be  held  in  escrow  by  Northway  Realty  for  the  mutual  benefit 
of  parties  hereto,  »  *  *," 
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The  $3,000  deposited  was  in  the  form  of  two  cashier's  checks, 
payable  to  the  Northway  Realty,  one  for  $300  and  one  for. 
$2,700.   These  checks  were  forwarded  by  employees  of  Mrs. 
Burke's  northside  office  to  her  southside  office,  and. were 
paid  in  due  course  following  her  endorsements  thereon. 
Marvin  D.  Patterson,  who  was  associated  with  Mrs.  Burke 
from  November,  1945,  until  her  office  was  closed  in  April, 
1946,  was  the  manager  of  her  northside  office.  He  referred 
plaintiffs  to  A.  J.  de  St.  Aubin,  who  conducted  a  real  estate 
and  loan  business  at  130  North  Wells  Street,  Chicago,  for  the 
purpose  of  procuring  a  first  mortgage  loan  on. the  premises. 
Evidently,  plaintiffs  had  been  advised  by  Mrs.  Burke's 
employees. that  she  could  obtain  a  loan  of  $9,000.  However, 
Mr.  de  St.  Aubin  told  her  that  he  could  secure  a  loan  for 
only  ^8,000.  Plaintiffs  agreed  to  the  terms  of  the  loan  and 
a  trust  deed  and  notes  were  executed  by  them  and  recorded. 
Plaintiffs  also  procured  and  deposited,  without  the  knowledge 
of  defendants,  an  additional  $1,000  with  Mrs.  Burke's  north- 
side  office*   In  this  transaction  a  cashier's  check  for 
$1,150,  in  favor  of  Mrs.  Schultz,  was  endorsed  by  her  and  Mr. 
Patterson  at  a  currency  exchange,  and  $1,000  of  the  proceeds 
deposited  with  Mrs.  Burke.  Mrs.  Burke  was  taken  into  custody 
and  charged  with  embezzlement  of  large  sums  of  money  which 
she  had  received  from  prospective  purchasers  of  real  estate. 
The  Northway  Realty  office  was  closed  by  the  authorities. 
Subsequently,  Mrs.  Burke  was  convicted  of  a  criminal  charge 
arising  out  of  the  embezzlements  and  sentenced  to  the  State 
Penitentiary.   The  master  found  that  "the  $4,000.00  deposited 
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by  the  Schultzes  with  the  Northway  Realty  Company  has  never 

been  returned  by  the  Northway  Realty  Company  or  accounted 
for  by  anyone  and  no  doubt  it  is  included  in  the  funds  em- 
bezzled by  Mildred  Burke." 

The  decree  finds  that  the  allegations  of  the  com- 
plaint "are  true",*  that  the  exceptions  filed  by  plaintiffs 
to  the  master' s  report  are  well  founded  in  law  and  in  fact; 
that  plaintiffs  are  entitled  to  specific  performance;   that 
the  findings  of  fact  as  to  the  rights  of  the  parties  found 
by  the  master  and  set  forth  in  paragraphs  1  to  22  of  his 
report  are  substantially  true  and  correct;  that  the  deposit  of 
$3,000  as  earnest  money  was  to  be  held  in  escrow  by  Mrs, 
Burke  for  the  mutual  benefit  of  the  parties;  that  the  $3,000 
was  held  by  Mrs.  Burke  for  the  mutual  benefit  of  plaintiffs 
as  contract  purchasers  and  defendants  as  contract  sellers; 
that  the  additional  amount  of  $1,000  deposited  by  plaintiffs 
was  at  the  sole  risk  and  for  the  sole  benefit  of  plaintiffs; 
that  plaintiffs,  for  the  purpose  of  performing  the  contract, 
negotiated  a  loan  of  $8,000  and  executed  a  trust  deed  and 
note,  dated  April  4,  1946,  which  trust  deed  was  recorded  on 
April  15,  1946;  that  the  plaintiffs  were  thereupon  ready, 
willing  and  able  to  consummate  the  transaction  and  so  notified 
the  defendants;  that  the  latter  failed  and  refused  to  con- 
summate the  transaction,  but  plaintiffs  were  at  all  times 
and  are  now  ready,  willing  and  able  to  consummate  the  trans- 
action; that  in  equity  and  good  conscience  the  loss  of  the 
$3,000  earnest  money  should  be  borne  by  both  parties  equally; 
and  that  the  sum  of  $1,500  should  be  credited  to  plaintiffs 
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in  the  consummation  of  the  real  estate  sale. 

Defendants,  urging  that  the  decree  be  reversed,  state 
that  plaintiffs  were  required  to  show  that  they  were  ready, 
willing  and  able  to  perform  the  contract,  and  that  the  evidence 
discloses  that  no  tender  of  performance  was  or  could  be  made 
by  them.  Plaintiffs  assert  that  the  contract  did  not  Require 
them  to  tender  cash  to  defendants  in  advance  of  the  closing 
conference,  or  in  advance  of  a  tender  of  deed;  that  plaintiffs 
were  ready,  able  and  willing  to  consummate  the  transaction; 
and  that  where  a  prospective  purchaser  makes  a  bona  fide  effort 
to  comply  with  the  terms  of  a  real  estate  contract  and  fails 
to  do  so  only  because  the  prospective  seller  refuses  to  per- 
form, then  the  purchaser  is  entitled  to  specific  performance, 
even  though  he  has  not  physically  tendered  the  purchase  money, 
and  even  though  the  purchase  money. to  be  used  is  available 
only  through. a  mortgage  commitment. 

Mrs,  Schultz  testified  that  she  brought  a  check  for 
$1,150  to  Mr.  Patterson  at  the  Northway  Realty  office,  which 
was  cashed  at. a  currency  exchange;  that  a  few  days  later  she 
talked  to  Mrs,  Burke  in  her  office  on  the  south  side;  that 
she  asked  Mrs.  Burke  for  a  copy  of  her  contract;  that  the  girl 
in  the  office  typed  a. copy  from  the  original;  that  after  giving 
witness  the  copy,  Mrs.  Burke  told  her  to  go  "to  the  Falks"  and 
tell  them  to  come  in  and  close  the  deal;  that  witness  and  her 
husband  went  to  defendants'  house  and  told  Mrs.  Falk  that  "we 
were  ready  to  close  the.  deal  and  that  I  wanted  her  to  make  a 
date  with  us  to  see  Mrs.  Burke";  that  Mrs.  Falk  did  not  answer; 
that  her  daughter  said  they  were  not  selling  the  property  as 
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their  deal  had  fallen  through  in  California;  that  witness 
replied:   "We  would  have  to  sue  for  specific  performance"; 
that  she  (the  daughter)  said:   "G-o.  ahead";  and  that  witness 
has  not  been  at  the  premises  since.  Witness  recalled  that 
the  conversation  with  Mrs.  Burke  and  later  on  the  same  day 
with  Mrs.  Falk  and  her  daughter  occurred  at  the  latter1 s  home 
about  April  20,  1946,  at  about  2;30  P.M.  Witness. stat§d  that 
she  "never  offered  any  money  to  Mr.  and  Mrs.  Falk.".  Defendants 
denied  that  they  had  any  such  conversation  with  Mrs.  Schultz. 
and  denied  that  any  deal  they  had  in  California  fell  through. 
They  were  considering  purchasing  property  in  California.  The 
testimony  of  defendants  is  to  the  effect  that  plaintiffs  came 
to  their  home  and  showed  them  newspaper  clippings  relative  to 
the  difficulty  of  Mrs.  Burke  and  that  the  defendants  endeavored 
tc  console  the  plaintiffs.   There  was  testimony  that  the  son 
of  plaintiffs  and  the  daughter  of  defendants  were,  severally, 
present  on  occasions,  but  neither  of  these  testified. 

The  check  for  $1,150  which  Mrs.  Schultz  brought  to 
Mr.  Patterson,  is  dated  April  12,  1946..  Mrs.  Schultz  said  she 
talked  to  Mrs.  Burke  "a. few  days  later."   The  trust  deed  was 
recorded  April  15,  1946.   Mr.  de  St.  Aubin,  called  by  plain- 
tiffs, testified  that  he  had  a  conversation. with  defendants 
at  their  home  about  April  1,  1946;  that  Mrs.  Falk  "loaned" 
him  the  warranty  deed  by  which  defendants  acquired  title  so 
that  he  could  obtain  the  correct  legal  description  of  the 
property;  that  Mrs.  Falk  then  asked  him  how  long  "this  was 
going  to  take";  that  he  replied  that  the  mortgage  could  be 
"written  up"  in  about  two  weeks;  and  that  "we  would  be  able 
to  close  as  soon  after  that  date  as  we  received  a  later  date 
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opinion  from  the  Chicago  Title  &  Trust  Company."  Witness 
testified  further  that  about  10  or  12  days  later  he  saw  Mrs. 
Falk  at  her  home  and  showed  her  the  letter  of  opinion  and 
stated  that  he  was  there  for  the  purpose  of  "clearing  the  last 
part  of  the  title";  that  he  needed  an  affidavit  to  the  effect 
that  there  were  no  judgments  against  her,  Mary  Falk;  and  that 
the  affidavit  was  signed  by  Mrs.  Falk  on  April  27,  1946.   The 
affidavit  received  in  evidence  shows  that  it  was  sworn  to  on 
April  27,  1945.   In  answer  to  the  question:   "Was  the  document 
signed  on  or  about  the  date  it  bears?"  witness  ansx^ered: 
"On  the  same  day  it  bears."  Witness  testified  that  on  the 
same  day  at  defendants'  house,  when  asked  by  Mrs.  Falk,   "How 
long  would  it  take  to  close  this  deal?"   he  said,   "In  a 
couole  of  days."   He  also  testified  that  at  the  conversation 
with  defendants  on  April  27,  1946,  he  stated  that  "this  would 
clear  the  entire  title  and  arrangements  will  be  made  to  close 
the  deal."  From  the  testimony  of  Mr.  de  St.  Aubin  it  appears 
that  on  April  27,  1946,  the  defendants  were  cooperating  in 
an  endeavor  to  close  the  deal.   Certainly,  they  would  not 
have  acted  as  Mr.  de  St.  Aubin  testified  they  did  if  a  week 
previously  they  had  stated  through  their  daughter  that  they 
were  not  selling.   His  testimony  corroborates  the  testimony 
of  defendants.   It  would  appear  that  Mrs.  Schultz  was  mis- 
taken when  she  testified  that  she  called  on  Mrs.  Burke  and 
at  the  defendants'  home  on  April  20,  1946, 

Mr.  Patterson  testified  that  Mrs.  Burke's  northside 
office  was  closed  in  April.   He  stated  that  police  officers 
came  in,  locked  the  door,  and  "that  was  the  end  of  it."  He 
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stated  further  that  they  took  Mrs.  Burke. to  court  and  that 
she  was  in  jail  at  the  time  he  testified.   Mrs.  Schultz  testi- 
fied about  endeavoring  to  locate  the  signed  copy  of  the  con- 
tract. She  said  she  went  to  the  northside  office  and  they 
told  her  to  go  to  the  loop  office,  and  that  when  she  got  to 
the  loop  office  "the  FBI  men  were  there'.1  and  would  not  let 
her  go  in;  that  she  went  to  see  Mr.  de  St.  Aubin;  that  she 
then  went  to  the  State's  Attorney's  office;  and  that  from 
there  she  went  to  see  the  trustee  in  bankruptcy,  who  permitted 
her  to  look  through  the  files.  In  these  files  she  found  an 
unsigned  copy  of  the  contract.  The  $4,000  deposited  with 
Mrs.  Burke's  office  and  the  $8,000  to  be  made  available  by 
Mr.  de  St.  Aubin  as  the  proceeds  of  a  first  mortgage  would 
make  up  the  $12,000  purchase  price  for  which  the  defendants 
agreed  to  give  a  warranty  deed.  When  the  publicity  concern- 
ing Mrs.  Burke  appeared,  it  became  doubtful  that  the  $4,000 
on  deposit  with  her  would  be  available.   The  chancellor  held 
that  of  the  $3,000  first  deposited,  each  of  the  parties  should 
bear  the  loss  of  one  half,  but  as  to  the  additional  $1,000 
deposited  without  the  knowledge  of  defendants,  the  loss  should 
be  borne  by  plaintiffs.  Neither  party  argues  that  the  chan- 
cellor was  in  error  in  so  deciding  as  to  the  $4,000.   Accepting 
the  chancellor's  view,  it  was  incumbent  upon  plaintiffs  to 
produce  $10,500.   They  had  $8,000  available  from  the  contem- 
plated first  mortgage.  There  was  no  proof  that  plaintiffs 
could  procure  an  additional  $2,500.   Mr.  de  St.  Aubin,  or  the 
parties  for  whom  he  was  acting,  would  not  pay  cut  the  $8,000 
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until  the  additional  sum  of  $2,500,  or  $4,000,  was  available. 
Plaintiffs  state  that  one  method  by  which  defendants  could 
have  tested  the  ayailability  of  the  $12,000  was  to  accompany 
the  buyers  to  Mrs.  Burke's  office  and  there  try  to  close  the 
deal.  Mr.  de  St.  Aubin  testified  that  the  deal  was  not  closed 
"because  of  the  trouble  with  Mrs.  Burke's  office."  The 
record  does  not  show  that. the  $2,500,  or  the  $4, 000, was 
available  from  Mrs.  Burke.   The  evidence  is  to  the  contrary. 
It  was  incumbent  upon  plaintiffs  to  tender  either  the  purchase 
money  or  its  equivalent.   There  was  np  duty  on  defendants  to 
test  "the  availability  of  the  $12,000."   Defendants  do  not 
contend  that  plaintiffs  were  required  to  bring  the  purchase 
price  in  cash  to  their  home.  They  contend,  and  we  agree, 
that  it  was  necessary  that  they  prove  their  ability  to  pay 
for  the  property  and  that  in  this  they  failed. 

For  the  reasons  stated,  the  decree  of  the  Circuit 
Court  of  Cook  County  is  reversed  and  the  cause  is  remanded 
with  directions  to  dismiss  the  complaint  for  want  of  equity. 


DECREE  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 


KILEY  AND  LEWE,  JJ.  CONCUR. 
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HILMER  M.  HANSEN  and  JAMES  L.  PECK, 

doing  business  as  HANSEN  &  PECK,     )     APPEAL  FROM 

Plaintiffs  -  Appellants,   ) 


)      SUPERIOR  COURT 

)  yJ 


v. 

) 
FRANK  P.  HAUN,  THOMAS  J.  HOULIHAN  COOK  COUNTY. 

and  MAE  R.  CARNEY,  .    ) 


) 
Defendants  -  Appellees.    )  g-%  g\  w/-v. 
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MR.  PRESIDING-  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Hilmer  M.  Hansen  and  James  L.  Peck,  doing  business 
as  Hansen  &  Peck,  filed  a  two  count  complaint  in  the. Superior 
Court  of  Cook  County  against  Frank  P.  Haun,  Thomas  J.  Houlihan 
and  Mae  R.  Carney,  alleging  that  they  are  duly  licensed  real 
estate  brokers;  that  certain  real  estate  was  listed  with  them 
by  the  owner,  Frank  P.  Haun,  under  a  written  exclusive  listing, 
which  expired  on  January  31,  1945;  that  therein  Haun  agreed  to 
pay  the  usual  commission;  that  plaintiffs  advertised  the 
property,  gave  Mae  R.  Carney  information  relative  thereto, 
showed  it  to  her  and  got  her  interested  in  it  to  the  extent 

thr.t  on  February  6,  1945,  she  made  an  offer  to  buy  for  $8,500; 
that  the  offer  i^as  not  accepted;  that  a  counteroffer  was  made 
by  Haun; . that  this  counteroffer,  at  the  time,  was  not  accepted 
by  Mae  R.  Carney;  that  her  interest  in  the  property  was  never 
lost;  that  while  these  negotiations  were  going  on  Haun  revoked 
the  sales  agreement;  that  a  short  time  later  Houlihan  purchased 
the  property  from  Haun  for  $8,800,  which  funds  were  supplied 
by  Mae  R.  Carney;  that  Houlihan  took  title  as  her  nominee  or 
trustee;  that  several  months  later  Houlihan  conveyed  the 
property  to  Mae  R.  Carney;  and  that  when  Haun  moved  from  the 
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premises,  Mae.R.  Carney  moved  in.   Plaintiff  prayed  for  judg- 
ment for  $440,   A  motion  to  dismiss  by  Thomas  J.  Houlihan 
and  Mae  R.  Carney  was  sustained  and  judgment  was  entered  in 
their  favor.   Plaintiffs  appeal  from  the  judgment  in  favor 
of  Houlihan  and  Carney.   The  appellees  have  not  appeared  or 
filed  briefs. 

Plaintiffs'  theory  of  the  case  is  that  defendants 
entered  into  an  arrangement  to  have  the  property  transferred 
from  Kaun  to  Houlihan  and  then  to  Carney  for  the  purpose  of 
depriving  plaintiffs  of  their  commission;  that  this  consti- 
tuted an  interference  with  the  contractual  right  existing 
between  the  plaintiffs  and  Haun;  that  plaintiffs  have 
suffered  a  loss  thereby;  and  that  they  are  therefore  entitled 
to  collect  damages.   One  count  seeks  to  recover  a  real  estate 
commission  on  the  basis  of  a  contract,  and  the  other  count 
seeks  damages  on  the  theory  of  tort  liability. 

In  our  opinion  the  court  erred  in  sustaining  the 
motion  to  dismiss  the  third  amended  complaint.   Therefore, 
the  judgment  of  the  Superior  Court  of  Cook  County  is  reversed 
and  the  cause  is  remanded  with  directions  to  overrule  the 
motion  to  dismiss  the  third  amended  complaint  and  for  further 
proceedings. 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

KILEY  AND  LEWE,  J J.  CONCUR. 
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EDWARD  L.  FOERTSCH, 


Appellant, 


v. 


CHAxHLES  E.  FOX,  JOSEPH  PEACOCK, 

SAMUEL  ¥.  LAWTON,  ROBERT  C. 
OSTERC-REN,  and  EVERETT  KINCAID, 

constituting  the  Board  of  Zoning 
Appeals,  and  Roy  T.  Christiansen, 
Commissioner  of  Buildings  of  the 
City  of  Chicago, 

Appellees. 


APPEAL  FROM 

SUPERIOR  COURT 
COOK  COUNTY. 

1   338I.A* 
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MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 
.This  is  a  certiorari  proceeding  under  the  Zoning 
Act  (Chap.  24,  Sec.  73-6)  to  review  the  action  of  the  re- 
spondent Board  dismissing  an  appeal  from  a  determination  of 
the  Commissioner  of  Buildings  disapproving  plaintiff's 
application  for  a  machine  shop  license.   The  writ  issued  and 
on  the  return  the  Court  dismissed  the  petition  and  plaintiff 
has  appealed.  On  respondent's  motion  the  cause  was  trans- 
ferred from  this  Court  to  the  Supreme  Court.  That  Court 
decided  it  .had  not  jurisdiction  and  re-transferred  the  cause. 
Foertsch  v.  Fox.  402  111.  447. 

Foertsch  owns  the  premises  located  at  720  W.  Shubert 
St.   A  building  was  erected  on  the  rear  of  the  lot  in  1915. 
It  has  been  used  for  various  manufacturing  purposes  since 
that  time.  Plaintiff  became  lessee  of  the  building  in  1942 
and  operated  a  machine  shop  producing  tools  and  dies.  He 
became  owner  in  1945  and  has  continued  the  operation.  In 
June  1946  he  applied  to  the  Board  for  a  variation.  The 
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application  was  denied.   Subsequently  he  applied  for  a  license 
to  operate  a  machine  shop  in  the  building  on  the  rear  of  the 
lot.  The  Building  Commissioner  refused  to  approve  the  appli- 
cation on  September  23,  1946,  because  "Proposed  improvement 
does  not  conform  with  requirements  of  zoning  ordinance" 
"Machine  Shop  in  Apartment  Dist  (sic)  Violation  Sec  (8) 
Eight".  Plaintiff  appealed  to  the  Board  which  dismissed  the 
appeal  on  January  13,  1947,  . "as  having  been  previously 
adjudicated".   This  petition  followed  and  September  22,  1947, 
it  was  dismissed  and  the  Board's  action  sustained. 

In  his  appeal  to  the  Board  plaintiff  asked  that  the 
Commissioner's  order  be  reversed  because  the  use  of  the 
property  was  lawful  though  non-conforming  and  that  the 
Commissioner  be  directed  to  approve  the  license  application. 
Sixteen  property  owners  in  the  same  block  as  plaintiff's 
property  filed  written  objections  to  the  appeal.   They  denied 
plaintiff's  use  of  the  property  was  a  lawful  non-conforming 
use  and  asserted  that  the  issue  presented  by  plaintiff  had 
been  determined  adversely  to  him  by  the  Board  June  10,  1946. 

No  evidence  was  taken  at  the  hearing  before  the 
Board.   There  was  submitted  to  the  Board  a  report  of  the  Chief 
Zoning  Examiner  giving  the  zoning  district  embracing  the 
property,  describing  the  manufacturing  use  by  plaintiff  and, 
referring  the. Board  to  its  previous  ruling  on   the  application 
for  variation.   The  previous  decision  of  the  Board  on  the 
application  for  a  variation  was  admitted  by  plaintiff's 
attorney  during  the  colloquy  between  the  Board  and  counsel. 
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In  view  of  our  conclusion  given  hereinafter  it  is 
unnecessary  for  us  to  consider  whether  there  should  have 
been  evidence  of  the  previous  proceedings  before  the  Board 
as  a  basis  of  the  Board's  decision,  or  whether  the  trial 
court  should  have  taken  evidence.  We  do  not  agree  with  plain- 
tiff that  in  every  case  of  this  kind,  a  trial  court  must  hear 
evidence  nor  that  a  hearing  necessarily  includes  sworn  testi- 
mony.  The  essential  thing  in  this  case  is  that  the  return 
of  the  Board  to  the  writ  of  certiorari  should  show  a  legal 
basis  for  the  decision  of  "former  adjudication". 

Defendants  say  that  plaintiff  does  not  argue  in  this 
Court  his  right  to  continue  the  machine  shop  as  a  non-conforming 
use  and  does  not  attack  the  correctness  of  the  Board's  decision 
on  the  question  of  former  adjudication."  Plaintiff  agrees 
that  he  does  not  raise  the  point  of  non-conforming  use  and, 
says  that  question  will  arise  upon  reversal  and  remandment. 
Plaintiff  also  replies  that  he  does  not  question  the  corredt- 
ness  "of  any  decision  of  the  Zoning  Board  of  Appeals  which 
purports  to  be  a  prior  adjudication  of  this  action"  because 
"there  never  was  any  prior  adjudication  cognizable  by  this 
court  as  such".  Plaintiff  does  not  expressly  or  directly 
attack  the  decision  of  "former  adjudication".   He  persistently 
contends  that  there  should  have  been  evidence  on  which  to  base 
the  decision.   His  brief  states  that  his  "sole  contention  is 
that  he  was  not  afforded  a  hearing".   It  is  plain  plaintiff 
does  not  concede  that  the  Board's  or  the  Court's  decision  is 
right.   His  attorney  in  the  colloquy  at  the  hearing  and  in 
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his  brief  submitted  to  the  Board  unequivocally  asserted  that 
the  prior  determination  did  not  estop  plaintiff.  We  think 
that  implicit  in  plaintiff's  contention  is  the  further  con- 
tention that  the  decision  of  "former  adjudication"  was  wrong. 
It  is  our  view  that. justice  requires  that  we  consider  the 
implicit  contention.   It  would  serve  no  good  purpose  to  over- 
look the  determination  of  "former  adjudication"  and  remand 
the  case  for  taking  of  evidence  on  that  issue,  if  we  are  now 
satisfied  that  the  determination  is  wrong. 

Plaintiff  does  not  deny  the  statement  of  defendants 
that  the  Board's  right  to  apply  the  doctrine  of  res  judicata 
is  well  established.  We  think  that  the  Board  erred  in  its 
decision  to  dismiss  plaintiff's  appeal  because. of  the  Board's 
former  denial  of  the  application  for  variation.   The  Superior 
Court  on. appeal  likewise  erred  in  affirming  the  Board's 
decision.  The  issue  in  the  application  for  variation  was  not 
the  same  as  the  issue  on  appeal  from  the  ruling  of  the 
Commissioner.   City  of  Chicago  v.  Krema  Trucking  Company. 
General  No.  44701,  Filed  May  18,  1949,  Illinois  Appellate 
.  Court,  First  District.   In  the  variation  proceeding  it  was 
recognized  that  the  machine  shop  use  was  a  violation  of  the 
zoning  laws  and  an  exception  to  the  law  was  sought.   In  the 
appeal  from  the  Commissioner  plaintiff's  position  is  that  the 
machine  shop  use  is  not  a  violation  of  the  zoning  law. 

We  need  consider  no   other  points  properly  before  us. 
The  judgment  of  the  Superior  Court  is  reversed  and  the  cause 
is  remanded  with  directions  to  reverse  the  decision  of  the 
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Board  of  Zoning  Appeals  as  to  "former  adjudication?  and  to 

determine  the  appeal  from  the  Commissioner  de  nov,o *  (Fleck 

v.  Gately.  328  111.  App,  81)  in  accordance  with. Sec.  73-6 

of  the  Zoning  Act  (Chap.  24,  Sec.  73-1, . .73-10). 

DECREE  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

BURKE,  P.J.   AND  LEWE,  J.  CONCUR. 
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KENNETH  KRUSE, 

Appellee, 
v. 
PROGRESS  INSURANCE  ASSO- 
CIATION, a  corporation, 
Appellant. 


APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO 
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MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 


Defendant  appeals  from  a  judgment  entered  upon 
the  finding  of  the  court  in  an  action  brought  by  the  son 
of  the  named  assured  on  an  insurance  policy  issued  by 
defendant  for  public  liability  and  property  damage. 

The  essential  facts  are  stipulated.   Plaintiff's 
father,  Fred  Kruse,  procured  from  defendant  a  policy  cover- 
ing public  liability  and  property  damage  on  account  of  ac- 
cident in  the  use  and  operation  of  his  automobile.   This 
policy  provided  coverage  of  any  person  using  the  automobile 
with  specific  permission  of  the  assured.   While  using  the 
automobile  with  the  specific  permission  of  his  father, 
plaintiff  was  involved  in  an  accident  with  Anthony  J.  and 
Catherine  Geiser.   Afterward  suit  was  brought  by  the  Geisers 
against  the  plaintiff.   Before  the  hearing  plaintiff  re- 
quested defendant  to  defend  him,  which  it  refused  to  do. 
Thereafter  plaintiff  defended  the  suit  Instituted  by  the 
Geisers  which  resulted  in  a  verdict  and  judgment  against 
him  for  $212.92.   The  present  suit  seeks  to  recover  the 
amount  of  that  judgment  and  the  additional  sum  of  $75  as 
attorney's  fees.  Upon  a  hearing  the  trial  court  entered 
judgment  in  favor  of  plaintiff  in  the  sum  of  $287.92. 
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It  is  agreed  that  at  the  time  of  the  accident 
plaintiff,  a  resident  of  Melrose  Park,  Illinois,  was  about 
21  years  of  age;  and  that  he  was  operating  his  father's 
automobile  without  a  driver's  license. 

The  sole  question  presented  is  whether  plaintiff 
is  barred  from  recovery  under  the  terms  of  the  policy 
because  he  did  not  have  a  driver's  license  to  operate  an 
automobile  in  the  State  of  Illinois  in  accordance  with  the 
motor  vehicle  act,  ch.  95t?,  par.  34a. 

The  defense  here  interposed  rests  on  the  con- 
struction of  the  lest  clause  (appearing  here  in  italics) 
of  a  provision  of  the  policy  which  reads: 

"q»  under  any  of  the  coverages  while  the  vehicle 
is  being  operated  by  any  person  under  the  age  of  fifteen 
(15)  year-s.  or  by  any  person  in  violation  of  any  State, 
Federal  or  Provincial  law  as  to  age  applicable  to  such 
person  or  as  to  age  applicable  to  the  occupation  of  such 
person  at  the  time  the  loss  occurs,  or  e_s  to  any  person  so 
operating  in  violation  of  any.  State.  Federal  or  Provincial 
lgws  a_s  to.  operators  or  chauffeurs.  "  (Italics  ours.) 

Defendant  argues  that  the  only  way  to  give  the 
last  clause  of  exclusion  "(q)"  any  meaning  is  to  construe 
the  words  "so  operating"  as  words  of  reflex  reference 
relating  back  to  the  operations  covered  by  the  policy  which 
under  the  facts  and  circumstances  of  the  instant  case  refer 
to  the  coverage  of  plaintiff  as  a  non-named  insured  as 
defined  in  part  III  and  that,  since  plaintiff  was  operating 
his  father's  automobile  in  violation  of  the  law  of  this 
State  "as  to  operators  and  chauffeurs,"  he  cannot  recover. 

Plaintiff  says  that  the  policy  contains  nineteen 
different  exclusions,  each  complete  in  itself;  that  the 
provision  here  in  controversy  is  concerned  solely  with  the 
&ge   of  the  person  operating  the  vehicle,  and  that  to  construe 
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the  clause  in  question  to  embrace  licensing  as  well  as  age 
destroys  the  balance  and  consistency  of  the  foregoing 
paragraph  "(q)"  by  injecting  a  new  item  Into  a  specific, 
complete  and  well-defined  category. 

Insurance  contracts  should  be  liberally  construed 
in  favor  of  the  insured  and  where  two  constructions  of 
terms  of  the  policy  equally  reasonable  can  be  obtained 
from  the  wording  of  the  insurance  contract,  that  construc- 
tion will  be  adopted  which  enables  the  beneficiary  to  re- 
cover his  loss.  (Midwest  Dairy  Corp.  v.  Ohio  Ins.  Co. , 
356  111.  389.) 

In  support  of  its  position  defendant  relies  on 
Universal  Indemnity  Ins.  Co.  v.  North  Shore  Delivery  Co. 
et  al. ,  100  F.2d  618.   There  the  "risks  not  covered"  in- 
cluded "injuries  caused  in  whole  or  in  part  by  any  auto- 
mobile insured  hereunder  whi>e  being  operated  *  *  *  by  any 
person  violating  regulations  governing  the  licensing  of 
motor  vehicle  operators,  or  when  driven  by  any  person  whose 
right  to  drive  has  been  enjoined  by  proper  authority  or 
whose  license  to  drive  has  been  suspended  or  revoked." 

The  language  of  the  provision  in  that  case  and 
the  clause  here  involved  are  entirely  dissimilar  and  readily 
distinguishable. 

In  the  instant  case  defendant  could  have  stated 
by  definite  and  specific  language  any  exclusion  from 
benefits  that  It  might  have  intended.   If  there  is  a  lack 
of  clarity  in  the  meaning  of  the  clause  here  in  question, 
as  we  think  there  is,  the  defendant  alone  is  responsible 
for  it. 
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As  pointed  out  in  Midwest  Da iry  Corp.  v.  Ohio 
Ins.  Co.,  356  111.  389,  at  page  392:   "The  circumstances 
attending  the  preparation  of  an  insurance  contract  are 
different  from  those  usually  surrounding  other  contracts. 
The  company  prepares  the  contract  in  the  absence  of  the 
insured  or  anyone  appearing  in  his  behalf.   He  has  no 
voice  in  determining  or  directing  the  contents  of  the 
contract.   It  is  within  the  power  of  the  insurance  company 
to  write  the  contract  as  it  desires.   It  selects  the  words 
that  constitute  the  contract." 

Where,  as  here,  renouncement  of  defendant's 
liability  is  based  upon  an  equivocal  expression  in  the 
contract,  we  think  the  trial  court  was  warranted  in  con- 
struing it  most  strongly  against  the  defendant. 

For  the  reasons  stated,  the  judgment  is  affirmed* 

JUDGMENT  AFFIRMED. 
BURKE,  P.J.  AMD  KILEY,  J.,  CONCUR. 
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Is 


Bristov,  J.  —  Karle  Wilkinson,  plaintiff  (       t), 

brings  fchli      ";      She  Circuit  Court  of  lore  she 

'  to  prevail  in  her  suit  s     fe  the  Hart's  Drive-Is,  Xno., 

defendant  (appellee)  wherein  she      ;  to  recover  damages  because 

one  of  the  servants  of  defendant  corporation  refused  to  serve  her  in 

their  eating  plaoa  because  s'-  ;ro.   Defendant's  conduct 

allegedly  was  in  violation  of  paragraphs  125  1      '>,  Chapter  38, 

of  Illinois  Revised  Statutes  1^7,  -hich  la  the  Civil  Rights  statute 

and  re    as  follows: 

"1.  All  persona  within  the  jurisdiction  of  said.  State  of 
Illinois  shall  be  entitled  to  the  full  and  equal  enjoyment  of 
the  accommodation,  advantages,  facilities  and  privileges  of  inns, 
restaurants,  eating  houses,  hotels,  sod^  fountain-,  soft  drinl 
parlors,  taverns,  roe&houses,  barber  shops,  de  artsen*  stores, 
clothing  stores,  bat  stores,  shoe  stores,  bath  rooms,  restroora:, 
theaters,  skating  rinl.s,  concerts,  safes,  bicycle  rinics,  elevators, 
ice  cream  osrlors  or  rooms,  railroads,  omnibuses,  busses,  st    , 
aeroplanes,  street  ears,  boats,  funeral  hear: ■■:         •,      aublic  con- 
veyances on  land,  water  or  air,  ana  all  other  air  car.  of  public 
aoooansadations  and  amusement,  subject  only  to  the  conditions  and 
limitations  established  by  laws  rnd  applicable  alike  to  all  citizens; 
nor  shall  thore  be  any  discrimination  on  recount  of  race  or  color 
in  the  arice  to  be  i  id  for  lots  or  graves  in  any 

cemetery  or  place  for  burying  the  dead. 

tt2.   Shat  say  person  who  shall  violate  any  of  the  provisions 

of  the  fere 00 ing  section  by  denying     ny  citizen,  except  for 
res  sons  spplloable  alike  fee  all  citizens  of  every  rrce  and  color, 
and  regardless  of  color  or  race,  the  full  enjoyment  of  any  of  the 

lotions,  odvantagee,  facilities  or  privileges  in  -  !■■•  section 

enumerated,  or  by  riding  or  inciting  such  denial,  shall  for  every 

such  offense,  forfeit  *aa  not  leas  th<   t  nnty-five  (o25) 

rs  nor  fflore  than  five  hundred  (3500)  dollars  to  the  person 


.    . 


'■'-.. 


aggrieved  thereby,  to  be  recovered  in  any  court  of  competent 
jurisdiction,  in  the  county  --here  said  offense  was  committed! 
pna.   shell   also,  for  every  such  offense  be  deemed  guilty  oi 
misdemeanor,  and  u^on  conviction  thereof,  shall  be  fined  not  to 
exceed  five  hundred  dollars  ($500),  or  shall  be  imprisoned  not 
more  than  one   year,  or  both." 


Mrs.  Marie  Wilkinse  i     her  friend,  Mrs.  Bernice 
Christmas,  on  May  13,  19'M3,  visited  the  Hart's  Drive-In,  a  public 
restaurant,  which  is  located  on  the  outskirts  of  Aurora.   As  i 
customary  when  they  entered  the  building  they  gave  their  orders  and 
pay  for  the  food  they  desired.   After  this,  Mrs.  fllkinscn  and  Mrs. 
Christmas  became  seated  at  a  table  and  awaited  the  service  of  their 
food.   There  were  other  -natrons  in  the  dining  room,  all  of  whoa 
appeared  to  be  white. 

Norbert  Finney  who  was  em-cloyed  by  defendant  as  a  waiter 
or  sandwich  maker  came  to  the  plaintiff  and  engaged  in  the  following 
conversation:   "I  am  sorry,  but  we  cannot  serve  you  here;  I  would 
be  glad  to  serve  out  wtslde."  And  when  asked  r'hy,  said:   "You  are 
colored,  are  you  not?"  And  upon  receiving   i   ffirmative  reply  said: 
"We  cannot  serve  you  in  the  dining  room  but  -     nld  be  glad  to  serve 
you  outside.1' 

Finney  was  made  a  party  defendant  to  the  instant  suit  but 
he  did  not  see  fit  to  answer  or  appear  and  testify  at  the  trial.   The 
trial  court  found  defendant  Finney  guilty  and  assessed  plaintiff 
damages  in  the  sum  of  |25.GG  and  found  appellant  not  guilty.   Finney 
did  not  participate  in  this  appeal* 

On  the  trial  Fred  Prose  testified  that  he  and  his  family  are 
the  nrincioal  stockholders  in  the  defendant  corporation;  that  his 
cashier,  Violet,  was  in  charge  of  the  business  during  his  absence; 
that  he  had  heard  nothing  about  the  episode  that  gave  rise  to  this 
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litigation  until  suit  was  instituted  against  his;  that  Finney  was 
simply  «  waiter  snd  a  sandwich  maker  and  that  he  nor  any  other  of 
hie  employees  were  instructed  or  authorized  to  discriminate  against 
anyone  In  serving  the  public;  that  Finney  continued  in  his  employ 
after  the  present  suit  ts&s  instituted. 

She  plaintiff  testified  that  after  she  was  told  toy  Finney 
that  she  could  not  be  served  inside,  that  she  obtained  a  return  of 
her  money  frora  the  cashier  but  that  the  cashier  was  not  told  at  that 
time  shy  she  was  leaving  the  premises,   Plrintiff  further  testified 
that  there  were  no  signs  appearing  anywhere  which  indicated  any 
discrimination  against  anyone  on  the  part  of  the  management. 

It  is  contended  by  appellee  and  the  trial  court  apparently 
concurred  in  this  view  that  the  wrongdoing  of  Finney  was  beyond  the 
scope  of  his  employment  and  thst  therefore  appellee  as  principal 
should  not  be  called  upon  to  respond  in  damages. 

If  an  agent  eormaits  a  wrong  in  excess  of  his  authority,  the 
principal  is  not  liable  even  though  the  wrong  was  committed  for  the 
benefit  of  the  principal.   In  the  case  of  Kelson  v.  Stutz  Chicago 
Factory  Branch,,. _JCnc» ,  3*H  111.  387,  the  Supreme  Court  said: 


"fh©  rule  is  well  established  that  the  owner  of 
an  automobile  Is  not  liable  for  damages  caused  bj   its 
negligent  operation  by  an  employee  whose  possession  of 
the  vehicle  is  without  the  owner*  a   permission.  fhe  re- 
lation of  master  and  servant  must  exist  to  males  the 
owner  liable,  and  the  servant  must  be  acting  at  the  time 
wi-rjiin  the  scop©  of  his  employment.  *  *  * 

"From  the  undisputed  evidence.  Smith  was  not  only 
without  authority  to  fcake  the  automobile,  but  was  ab- 
solutely prohibited  to  do  so  without  obtaining  special 
permission.  The   master  has  the  right  to  conduct  his 
business  in  his  own  way  according  to  his  own  rules.  His 
employees  have  norlght  to  undertake  to  conduct  his 
business  for  him  in  disregard  of  his  rules,  even  though 
they  believe  it  is  to  his  interest  for  them  to  do  so. 
Smith  was  at  no  time  within  the  scope  of  his  employment 
from  the  time  he  took  the  car.  He  was  a  wrongdoer  through- 
out his  possession  of  the  car.'* 
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The  evidence  is  undisputed  that  appellant  had  given  none 
of  his  employees  any  authority  to  discriminate  against  any  race  in 
the  conduct  of  his  business.  Finney  did  something  that  he  was  not 
earployed  to  do  and  contrary  to  his  employer1  s   instructions.  Violet, 
the  cashier,  mm   in  charge  of  the  business  at  the  time  of   the  incident 
under  consideration.  It  was  riot  she  wits  told  plaintiff  she  tt&b   not 
vanted.  If  it  had  heen   the  policy  of  the  defendant  corporation  to 
refuse  service  to  colored  persons  she  wmQM,  not   have  taken  her  order 
and  money.  Finney  had  no  right  or  authority  to  undertake  to  conduct 
defendant1  s  "business  in  a.ny  manner  different  from  the  standard. 
prescribed  by  Mr.  .Frogs,  the  owner. 

Another  case  that  is  deserving  of  attention  in  this  con- 
nection is  th~t  of  Chesley  v.  Woods;  Motor  Vehicle  Gora-pany,,  1^?  111. 
App.  588,  vhereln  the  plrln*:iff,  a  traveling  sale  em  an,  had  been  in 
the  habit  of  leaving  his  sample  cases  with  the  porter  at  the  garage 
t-rhere  he  stored  his  car.  The  cases  disappeared  and  pfc  intiff  sou  ht 
damages  from  the  garage  earner,  The  eour%  in  considering  the  question 
as  to  -whether  the  porter  was  acting  within  the  scope  of  his  employment, 
said: 

sThe  record  discloses  no  evidence  amounting  to  the  dignity 
of  proof  that  the  porter,  at  the  tiraes  -..fien  he  received  plaintiff's 
sample  case,  vaa  acting  vrithin  the  scope  of  his  employment;  nor 
dock  it  appear  that  defendant,  or  any  of  its  office  force,  had 
;  ny  Knowledge  relating  to  the  custody  of  the  sample  case  or  of 
its  existence,  until  after  its  loss  and  the  complaint  subsequently 
made  in  consequence  of  euefc  lass.  Thus  defendant  vas  in  the  dark 
in  relation  to  plaintiff's  sample  case  B.nd.   its  losa  until  it  had  not 
only  moved  its  place  of  business,  but  bed  dispensed  with  the  ser- 
vices of  the  porter  to  «hem  plaintiff  entrusted  it.  For  aught 
that  appears  to  the  contrary,  the  sorter  has  it  yet.  With  the 
porter  plaintiff  left  his  sample  casej  to  him  he  must  look  for  its 
return.  The  evidence  does  not  even  cast  upon  defendant  the  duty 
of  a  voluntary  bailee  or  any  other  legal  responsibility  in  relation 
to  the  sample  case  of  plaintiff.  Nor  does  plaintiff  contend  that 
any  liability  is  fastened  upon  defendant  from  any  direct  evidence, 
but  argues  that  liability  arisen  by  implication  from  the  facts  in 
evidence,  and  that  by  applying  to  such  evidence  •all  such  pre- 
sumptions and  inferences  arising  from  it1,  the  porter  is  proven  to 
be  the  agent  of  defendant  to  receive  the  sample  case  of  plaintiff. 
We  are  not  able  to  follow  either  such  logic  or  reasoning  to  the 
extent  of  holding  that  any   inference  or  presumption  of  agency  is 
justified  upon  any  legal  theory  knoira  to  us  from  proof  of  that  or 
like  character.  *  *  * 

"Plaintiff  was  bound  to  inform  himself  of  the  scope  of  the 
agency  of  the  porter  vhen  he  left  his  sample  case  ^ith  him,  if  he 

Jfc* 


. 


desired  to  fasten  for 

.  Coram 
111.  151;  Kuec'-°  v.  Sew  Home  Sew,  ft.  Go..   ~"  .LI. 

"The   fcrarden  of  ©etablls]  aney  rested 

u--on  plaintiff,      "ilev  v.   ffirat  Nat'l  Bfc. .     7  Vt.   5^. 
fhti   3  1    I      Iff    Lil    not  -rove. '! 

Ar'        Lant  also  contention  that   since  Finney  con- 
tinued in  the  e- -iv-  -f  defcndi  it  e  ter         )  is     i  p  sis  --  ing 

tbxt   -uc":   conduct    U   tant&sount   to  ratification  of  his  sets.      No 

authority   ir   cited  vhich  remotely   met  ition. 

contrary  in  the   ease   of  3uchley  v.   tsr  bei-.cb.      -  j    ",   G_      ,^.ny,. 

247  111.   A^p.   239,   the  court  said: 

"It   Is  ver,    that  th  ant 

hotel  co-  Leaead  in  the   assault,  reason  of 

its  retentlo  *  ■  ny 

for  s   peri  tine  after  '  -  .     :-t. 

It  is  true  that  i   principal,   while  not  present, 
ratify  the  aots  of  his  ser?  per~ 

Xn  our  oj 
ouch  affirmative  at  indicate  sd 

ttention  to  concar  in  the  rets  of  t':  ; . . 

ho  not  believe   th:  t   the  "cro   retention   of  i     serv 
•lone  --owl  uffielent.  t1  sr  of  fret,    if 

the  servant  had  heen  3        fter  the 

etlen  accrued  to  the     1      stiff  it  •     ■       be 
argued,  1th  force,    that  it  was   \    reeo    iltion  by 

the  defendant  of  the  illegality  of  the   act  of  its 
servant,   and  would  aaount  to       praetj     3        alesion 
of  liability  on  the  part  of  the  corporation. 

I  in   the  ■  that 

efendant  e  lapaay  had  ratified  ill  -oed 

in  the     alls   -         ongftti   conduct   of  the  defendant 
Conway,    there   i*  no  proof  in   the   record  to   sustain 

s  averment.      The  evidence  that  Conway  con- 

tinued in  the  employ  of  •   .  fter  the  occurrence 

cenplained  of  by  the  plaintiff,  hat  this  fact  in  and 
of  itself  w&$  not  sufficient  to  charge  the  defendant 
wltn  knowledge  of  or  acquiescence  in  nhateva  "ul 

rets,    if  f.ny,   may  have   been  committed  by  him." 

In  vie"  of  the   forebear    ,  are   of   the   opinion   that   the 

trial  court's  determination  l&at   r;rpellrnt   shou1  not  guilty 

V£C    COrrnCt'  Jiid^ent  Affirmed. 
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Pen.    No.   10339 


Agenda  No.  8 


IN  THE 
APPELLATE  OOURT  OP    ILLINOIS 
SECOND   DISTRICT 


FEBRUARY  TERM,   A.    D.    1949 


33 


MARITA  3.  PARKER, 
Administratrix  of  the 
Estate  of  MORRAL  E.  PARKER, 
Deceased, 

Plaint  iff -Appellant, 


vs 


PEORIA  TRANSPORTATION  COMPANY, 
a  Corporation  and  CLYDE  BURNETT 
Defendant  a -Appel  lees 


APPEAL  PROM  THE 
CIRCUIT  COURT  OF 
PEORIA  COUNTY 


Dove,  J. 

Marita  3.  Parker,  as  Administratrix  of  the  estate  of 
Morral  E.  Parker,  deceased,  seeks,  by  this  action,  to  recover 
damages  for  the  alleged  wrongful  death  of  her  son,  Morral  E. 
Parker,  against  Peoria  Transportation  Company,  a  corporation, 
and  Clyde  Burnett. 

Morral  E.  Parker  died  as  a  result  of  a  collision  be- 
tween a  motorcycle,  upon  which  he  was  riding  as  a  guest  pass- 
enger, and  a  bus  owned  and  operated  by  the  defendant,  Peoria 
Transportation  Company  and  driven  by  the  defendant  Clyde  Burnett. 
The  collision  occurred  at  about  6:30  o'clock  on  the  evening  of 
July  31,  1947  in  the  City  of  Peoria.  No  question  is  raised 
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with  reference  to  the  pleadings.     The  issues  were  submitted 
to  a  Jury  resulting  in  a  verdict  finding  the  defendants  not 
guilty.     From  the  Judgment  rendered  on  this  verdict  in  bar 
of  the  plaintiff's  cause  of  notion,  the  plaintiff  appeals. 
The  errors  relied  upon  for  reversal  are   (1)   that 
the  verdiot  of  the  Jury  is  against  the  manifest  weight  of  the 
evidence   (2)  that  the  court  erred  in  refusing  to  give  certain 
instructions  tendered  by  the  plaintiff  and  erred  in  giving 
certain  instructions  tendered  by  the  defendants,   and  (3)   that 
counsel  for  defendants  was  guilty  of  improper  and  prejudicial 

conduct. 

Inasmuch  as  the  judgment  must  be  reversed  because 
of  errors  which  occurred  upon  the  trial  of  the  cause  we  express 
no  opinion  as  to  the  weight  of  the  evidence.  It  is  necessary 
however,  to  briefly  state  some  of  the  facts.  On  the  evening 
in  question,  Morral  E.  Parker,  plaintiff's  intestate  was  riding 
as  a  passenger  on  the  "buddy  saddle"  of  a  motorcycle  owned  and 
being  driven  by  Derrlll  D.  Carrlgan.  The  motorcycle  was  pro- 
ceeding north  on  Franklin  Street  at  a  point  approximately 
100  feet  south  of  the  intersection  of  Franklin  Street  with 
Monroe  Street  and  collided  with  the  bus  of  the  defendant  corp- 
oration, which  was  also  proceeding  north  on  Franklin  Street. 
As  a  result  of  the  collision  Parker  was  thrown  off  the  motor- 
cycle and  against  the  pavement  and  the  wheels  of  the  bus, 
receiving  injuries  from  which  he  died  the  following  day. 
franklin  Street,  whioh  runs  north  and  south,  is  a  paved 
street  six  lanes  wide.  There  are  two  northbound  traffio  lanes, 
two  southbound  traffic  lanes  and  a  parking  lane  on  each  side 
of  the  street.  The  street  at  the  place  where  the  collision 
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occurred  is  in  the  downtown  business  district  of  Peoria.     The 
motorcycle  upon  which  Parkar  was  riding  entered  Fj^nklin 
Street  from  an  adjacent  alley  on  the  west  side  of  the 
street  and  about  one-half  block  south  of  the  point   teaac 
where  the  collision  took  place.     Upon  entering  franklin 
Street  from  this  alley,   Garrigan  turned  his  motorcycle  left, 
which  was  to  the  north,   and  was  proceeding  north  on  Franklin 
Street  at  the  time  of  the  collision. 

Counsel  for  appellant  insists  that  the  n&a-conduct 
of  counsel  for  appellees  in  calling  the  defendant  Clyde  Burnett 
as  a  witness  on  behalf  of  defendants  was  improper  and  highly 
prejudicial;  that  the  effect  thereof  was  to  place  the  plain- 
tiff in  an  unenviable  position  before  the  Jury  and  to  convey 
to  the  Jury  the  impression  that  plaintiff  was  trying  to  con- 
ceal the  true  story  of  what  actually  happened. 

The  examination  of  the  defendant   Burnett  when  called 

by  defendants1   counsel  as  a  witness  appears  in  the   record 

as  follows: 

Direct  Examination. 

§,,     What  is  your  name? 
A.  Clyde  Burnett. 
Q.  How  old  are  you? 
A.  Thirty-four. 
0,.  Where  do  you  work? 
A.  Peoria  Transportation  Company. 
Q,.     Are  you  a  driver? 
A.  Yes,  sir. 

q>  How  long  have  you  been  a  driver  for  the  Peoria  Trans- 
portation Company? 
A.  A  little  over  thirteen  years. 

Mr.  Enoblook:  Your  honor,  under  the  law  as  stated  In  the 
the  Evidence  Act,  I  wish  to  object  to  the  further  interrogation 
of  this  -witness. 

The  Court:  3o  far  as  I  can  see,  the  objection  should  be 
sustained. 

Mr.   Cassidy:     He  is  not   incompetent  on  all  matters. 
The  Court:     I  say,   so  far  as  I  oan  see.      I  don't  know  what  you 
have   in  mind. 
<J.      Do  you  know  when  Morral  E.   Parker  died? 
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Mr.  Knoblook:  I  object  to  It;  under  the  law  as  stated  in  the 

Evidence  Act  he  is  incompetent. 

The  Court:      I  will   sustain  the  objection. 

Q.     What  bus  were  you  driving  on  August  second,   1947. 

Mr.  Knoblook:     Some  objeotion  under  the  law,   your  honor. 

The  Court:     Objeotion  will  be  sustained. 

Mr.   Caasidy:     That  is  after  the  death. 

Mr.   Knoblook:     It  is   immaterial   then. 

The  Court:     I  don't  see  the  materiality  of  it. 

Q.     Did  you  testify  before  the  coroner  at   the  inquest  over 

Mr.   Parker  1? 
Mr.   Knoblook:     Same  objection. 
The  Court:     What  is  the   objection. 
Mr.  Knoblook:     As  immaterial  whether  he  did  or  not. 
The  Court:     Objection  will  be  sustained. 
Q.     You  are  a  defendant  in  this  case,  are  you? 
A.     Yes  sir. 

Q,.     Did  you  see  this  acoident? 

Mr.   Knoblook:     Same  objection  under  the  law,  your  honor. 
The  Court:     Sustained. 

Mr.   Cassidy:     v?e  offer  in  evidence  Defendants'   Exhibits  7-A, 
7-B,    7-C  and  7-P,   which  is  the  testimony  of  this  witness  at 
the  coroner's  inquest. 

Mr.   Knoblook j     We  object  to  it,   as  under  the  law  as  stated 
in  the  Evidence  Act   it  is   inc  rapetent  and  the  proper  foundation 
has  not  been  laid,   and  it   is  immaterial  and  irrelevant. 
The  Court:     Objection  will  be  sustained. 
Mr.  Cassidy:      That   is  all  Mr.    Burnett. 
Mr.   Knoblook:     That   Is  all.« 


In  addition  to  calling  the  defendant   Burnett  as 
aforesaid,   counsel  for  appellees  also  called  as  a  witness, 
Betty  Whetstone.     The  record  discloses  that   she  occupied 
the  position  of  deputy  coroner  and  stenographer  for  the 
coroner  of  Peoria  County  and  as  such  took  the  testlmany 
of  the  defendant  Clyde  Burnett  at  the  coroner's  inquest  over 
the  body  of  Morral  E.   Parker,   plaintiff's  intestate,   and  that 
she  transcribed  said  testimony  oorrectly.     Counsel  then 
offered  in  evidence  the  official  transcript  of  defendant 
Burnett's  testimony  at  the  Inquest  as  transcribed  and  re- 
corded by   this  witness.      Notwithstanding  the   fact  the  court 
had  sustained  an  objection  to  the  transcript  of  the   testimony 
of  this  witness  at  the  coroner's  inquest  when  It  was   offered 
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while  defendant   Burnett  was  a  witness,   counsel  at  the  con- 
clusion of  the  testimony  of  Betty  v>'hlt  stone,   the  deputy  coroner 
and  stenographer  for  the  coroner,   again  offered  to  prove  that 
the  documents  which  he  had  identified  as  defendant's  exhibits 
7-A,    7-B,    7-C  and  7-D  were  the  offiolal  transcript   of  the 
testimony  of  defendant,  Clyde  Burnett.,   Rt  the  coroner's  inquest 
over  the  body  of  Morral  E.   Parkerand  were.,  as  stated  by  counsel, 
"the  actual  testimony  of  Mr.    Burnett  before  the  coroner,   about 
how  the  accident  occurred  and  with  respect  to  the  injuries  sus- 
tained by  Mr.   Morral  E.  Parker. "     To  this  offer  the  objection 
of  counsel  for  plaintiff  was  sustained. 

The  record  shows  that  counsel  for  defendant  per- 
sistently pursued  a  clearly  improper  course  of  interrogation 
over  the  objections  of  opposing  counsel  and  regardless  of  the 
adverse  rulings  of  the  court.     Counsel  in  their  argument  in 
this  court  defends ihis  conduct  by  asserting  that  defendant  Burnett 
was  not   joined  as  a  party   defendant  in  good  faith  by  the  plain- 
tiff but  was  made  a  party  defendant  for  the  sole  purpose  of 
making  him  incompetent  to  testify  in  the  cause.     Continuing 
their  argument  counsel  say:      MTo  lay  a  foundation  for  a  con- 
sideration by  the  courts  of  such  a  practice  as  that  resorted  to 
by  plaintiff,  was  certainly  proper.     All  of  the  objections  to 
the  questions  were  sustained  and  the  defendant  was  not  permitted 
to  testify  nor  was  his   testimony   (before  the  coroner's  Jury) 
elLlowed  in  the  case.     Counsel  for  defendant  had  a  perfect  right 
to  make  a  record  on  this  question  for  presentation  on  review. 
Fortunately,   in  this  ease,    the  apparent  sohemes  of  plaintiff  to 
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render  the  bus  company  helpless  to  defend,   did  not  work  and 
this  court  Is  not  called  upon  to  decide  whether  plaintiff's 
tactics  are  permissible. w     We  are  called  upon,   however,   to 
examine  the  record  and  determine  whether  plaintiff  was  accorded       V 
a  fair  trial  and  that   the  record  made  in  thejtrial  court  contains 
no  reversible  error. 

Plaintiff  had  a  perfect  right  to  sue  Clyde  Burnett 
and  to  Join  him  as  a  defendant  with  his  employer,   Peoria  Trans- 
portation Company.     We  find  no  evidence  in  this  record  to  sustain 
the  charge  that  he  was  made  a  party  defendant  for  the  sole  pur- 
pose of  making  hin  incompetent  to  testify.     Experienced  counsel 
for  defendants  well  knew  that  Mr.   Burnett  was  not  a  competent 
witness  to  the  matters  it  was  sought  to  prove  by  him  and  well 
knew  that  his   testimony  at  the  coroner's  inquest  was  improper 
to  be  considered  by  the   Jury   in  this  case.     tff  do  not  know 
what  the  effect  of  the  prooeedure  followed  by  counsel  for 
defendants  In  this  case  had  upon  the   Jury.      He  are  clearly  of 
the  opinion,  however,   that  the   proeeedure  followed  necessitates 
a  reversal  of  the  Judgment  so  that  the  issues  made  by  the 
pleadings  may  be  submitted  to  another  Jury. 

In  Hughes  vs.   Medendorp,    294  111.   App.   424,    it  was 
held  error  for  the  court  to  give  an  instruction  in  a  death  case 
informing  the  Jury  that  the  defendant   under  the  law  could  not 
testify  on  the  grounds  that  such  an  instruction  gave  undue 
prominence  to  the  absence  of  such  testimony.     Defendants1 
counsel  aooomplished  the   same  purpose  by  the  prooeedure  which  he 
followed  in  this  case.     The  asking  of  questions  which  are  not 
relevant   or  proper  and  which  are  likely  to   cause  the    Jury  to 
draw  unfavorable  inferences  against  the  witness  or  the  party 
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for  whom  he  Is  testifying  has  been  condemned  on  many  occasions. 
(Atchison  vs.  McKinnie  et  al,  233  111.  106;  Chicago  and  State 
Line  Hallway  Co.  vs.  Mine 3  et  al.  221  111.  448;  People  vs. 
Blockberger,  354  111.  301;  People  vs.  Williams  342,  111.  197; 
Illinois  Central  Railroad  Co.  vs.  Seitz,  111  111.  App.  242; 
Chicago  City  Railway  Co.  vs.  Abler,  10?  111.  App.  397.  3ee 
also  annotation  on  this  subject  in  109  A.L.R.  1089  et  seq.) 

Plaintiff  also  complains  of  the  refusal  of  the  court  to 
give  her  instruction  No.  5.   This  instruction  was  a  quotation  of 
parts  of  the  statute  making  the  operation  of  vehicles  of  the 
first  division  beyond  a  certain  speed  prima  facie  evidence  that- 
they  were  running  at  a  speed  greater  than  was  reasonable  and 
proper  under  the  circumstances.  There  was  no  error  in  refusing 
to  give  this  instruction.  (Stahsfield  vs.  Wood,  231  111.  App. 
586;  Harris  vs.  Piggly  Wiggly  Grocery  Stores,  Inc.,  236  111. 
App.  392;  Doerr  vs.  City  of  Freeport,  239  111.  App.  560; 
Stitsel  vs.  Johnson,  331  111.  App.  609.  See  also  Johnson  vs. 
Pendergast,  308  111.  255,  for  a  discussion  of  the  meaning  and 
use  of  the  phrase  "prima  facie".) 

Defendants'  given  Instruction  No.  8  was  as  follows: 

"The  court  instructs  the  Jury  that  the  burden  of 
proof  is  not  upon  the  defendants  to  show  that  they 
are  not  guilty,  but;  the  burden  is  upon  the  plaintiff 
to  prove  that  the  defendants  are  guilty,  and  this 
rule  of  law  as  to  the  burden  of  proof  is  binding 
in  law,  and  must  govern  the  jury  in  deciding  this 
case. " 

A  very  similar  instruction  was  recently  held  improper  in 

Alexander  vs.  Sullivan,  354  111.  App.  42.   That  portion  of  the 

Instruction  which  reads  "and  this  rule  of  law  as  to  the  burden 

of  proof  is  binding  in  law,  and  must  govern  the  Jury  in 

deciding  this  case",  is  argumentative  and  unduly  emphasizes 
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the  rule  of  law  which  the  Instruction  states.  The  quoted 
language  is  no  more  appropriate  to  this  instruction  than 
It  would  he  If  added  to  any  other  instruction  in  the  case  and 
if  it  may  he  added  to  one  instruction,  it  nay  he  added  to  all. 

Defendants'  instruction  Uo.   10  told  the  Jury  that  they 
were  not  necessarily  hound  «o  "believe  anything  to  he  a  fact 
because  a  witness  has  stated  it  to  be  so,  provided  the  jury 
believe  from  the  evidence  that  such  witness  is  mistaken  or  has 
sworn  falsely  to  such  fact. 

Defendants'  instruction  Ko,  12  told  the  Jury  "that  you 
are  not  bound  to  take  the  testimony  of  any  witness  as  absolutely 
true,  and  you  should  not  do  so  if  you  are  satisfied  from  all  the 
facts  and  circumstances  presented  on  the  trial  that  such  witness 
is  mistaken  in  the  matters  testified  to  by  said  witness,  or  that 
for  any  other  reason  the  testimony  of  sal:  witness  is  untrue  or 
unreliable."  Both  of  these  instructions  are  standard  in- 
structions on  the  credibility  of  Witnesses.  The  giving  of  one 
of  them  rather  than  both  would  have  been  all  that  was  necessary. 
Defendants*  given  instruction  So.  14  is  as  follows: 

"The  Gourt  instructs  the  Jury  that  the  law  does  not  expect 
nor  require  of  a  bus  company  that  Its  employees  should 
be  all  the  while  upon  guard  against  dangers  unreason- 
ably to  be  expected  or  against  unusual  or  extra- 
ordinary actions  on  the  part  of  operators  of  otaer 
vehicles.  The  driver  of  the  bus  in  question  was  not 
required  by  law  to  exercise  the  highest  degree  of 
care  possible  tc  human  diligence  to  avoid  the 
Occident,  but  was  only  required  to  exercise  or dinary  care 
under  the  circumstances.  If  you  believe  under  the 
evidence  and  the  instructions  of  the  Court  that  the 
driver  of  the  bus  in  question  did  exercise  ordinary 
care  under  the  circumstances  In  the  operation  of  tne 
bus,  then  you  should  find  the  defendants  not  guilty. 

There  was  nothing  in  the  evidence  or  in  the  pleadings  which 

would  warrant  the  giving  of  this  instruction.  There  is  no 
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evidence  in  the  record  which  shows  or  tends  to  show  any 
unusual  or  extraordinary  actions   on  the  part  of  the  operator 
of  the  motorcycle  involved  in  fchis  collision  but  this  instruction 
assumes  there  were.     An  instruction  should  not   be  given  on 
issues  not  raised  by  the  pleadings  or  by  the   evlaenoe.      (In  re 
Estate  of  Burke,   303  111.  App.   235j   Gol&y  vs.    Metropolitan  Life 
Insuraiioe  Co.,   330  Hi.   App.   120.     See  also  Peters  vs.   Madigan, 
262  111.   App.   417;    Elliott   vs.   Atchison,   T.    &  3.F.   Hy.    Go.,    262 
111.   App.   466;   Randall  Dairy   Co.   vs.  Pevely  Dairy  Co.,    278  111. 
App.   350). 

The  judgment   of   the   circuit  court  of  Peoria  County 
is   reversed  and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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IN  THE 

APPELLATE  COURT  OP  ILLINOIS 


Agenda  No.    16 


SECOND    DISTRICT 


O  O  O  X  »rk©   fy  JL  X 


FEBRUARY   TERM,   A.   D.    1949 


WRIGHT  and  WAGNER  DAIRY  ) 

COMPANY,   a  Corporation  ) 

Plaintiff-Appellee        ) 


vs 

G.    H.    N ORRIS 


APPEAL  FR.;M  THE 
CIRCUIT   COURT  OF 
WINNEBAGO  CO UNT Y 


Defendant-Appellant      ) 


Dove,    J. 

This  is  an  action  brought  by  Wright  and  Wagner 
Dairy  Company,  a  corporation,  against  G.  H.  Norris,  to  re- 
cover the  oost  of  repairing  the  plaintiff's  motor  truck 
which  was  damaged  in  a  collision  with  an  automobile  driven 
by  said  defendant. 

Defendant  filed  an  answer  and  counter  claim  to 
woich  plaintiff  replied.   The  issues  made  by  the  pleadings 
were  submitted  to  the  court  for  determination  without  a  jury, 
resulting  in  Judgments  in  favor  of  the  counter  defendant  and 
in  favor  of  the  plaintiff  and  against  the  defendant  for 
;ji593tQl  and  the  defendant  appeals. 

The  evidence  discloses  that  on  March  14,  1947  a 
1946  Cnevrolet  truck  belonging  to  the  plaintiff  was  being 
driven  by  an  employee,  Charley  Crist,  in  a  westerly  direction 
on  State  Route  75  which  is  a  cement  slab  highway.  As  the 
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driver  of  the   plaintiff  9   truok  approached  an  intersecting 
townsnip  road,    the  defendant,   Dr.    Norria,    a  veterinarian, 
was  driving  his   1942  Dodge  business  coupe  and  was  also 
proceeding  west  on  Route  75  and  intended  to  turn  south. 
According  to  his   testimony  he  failed  to  make  the    turn  and 
had  proceeded  beyond  the  corner  about   6  feet.      He  then 
stopped  nis  car  in   the  n  -rth  traffic   lane  and  put    it   in 
reverse  and  backed  it   for   a  snort  distance  and  then  started 
forward,    angling  across  the  pavement   and  a  portion  of  his 
oar  had  proceeded  into   the    south  traffic  lane  when  the 
truok  driven  by  Mr.   Crist   endeavored  to  pass  the  K orris 
oar  resulting  in  the  damage  to  plaintiff's   truck  for  which 
plaintiff  sues.      Inasmuch  as  the  judgment   must  be  reversed, 
because    there  is  no  proof  in  the  record  of  the    amount    of 
the  damage  plaintiff's  truck  sustained  as  a  result    of  this 
collision,    there   is  no  necessity  to  further  detail  the 
evidence . 

To  prove  the  cost  of  repairs   the  plaintiff  called 
as  a  witness,    0.   V.    Relfenbury,   who  testified  that   he  was 
employed  as   service  manager  by  the  Bud  Weiser  Motor  Company 
of  Beloit,   Wisconsin  and  that  he  had  knowledge  of  and  was 
acquainted  with  the    truck  of  the   plaintiff  that  was  in- 
volved in  the  collision  on  Maroli  14,   1947.     Mr.    Relfenbury 
further  testified  that  the   plaintiff's   truck  was   repaired 
in  the   garage  where  he  worked  and  that  it  cost   $598.01  to 
repair  it.      He  was  unable,   however,   to    tell  what  repairs 
were  required  or  the  charges  made  therefor  or  whether  the 
repair  bill  had  been  audited  or  whether  the  bill  had  been 
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paid.      Ke  further  testified  that  he  first  saw  the   truck 

of  the  plaintiff  en  March  14;    that  the   cab  was  crushed  but 

he   could  not   remember  the  condition  of  the   fenders   or   the 

side  of  the   truck  which  was  hit.     He  identified  a.  copy  of 

a  repair  bill  which  he  was   shown  and  stated  that    it  was  an 

all  repairs  made  on  the  truck  and 
itemization  ot/a:iTs^txr&xx±x^Z3&j&^x&&&x&fcmx  that  the 

charges  therein  made  were  the  usual  and  customary  charges 

made  by  garagemen  in  that   community  for   repairs  and  labor 

of  a  like  charaoter.      He  then  testified:  *v  I  can't   tell  about 

whether  all  of  these  items   of  damages  were  caused  on  that 

particular  day  of  Marcn  14th  or  not."     Upon  this   evidence 

appellee  concedes   that  the   trial  court  properly  sustained 

an  objection  of  appellant  to   the   statement   identified  by 

this  witness   as   a  copy  of  a  repair  bill   and  in  their  brief 

counsel  candidly  admit  that  the  proof  in  respect  to   the 

damages  plaintiff  sustained  "is   not  as   full  as  we  would 

desire". 

The  only   evidence  before  the    court  upon  which 
the   judgment  was   based,   was   that  of   Heifenbury  that   the 
repair  bill,    including  a  towing  charge  of   :;;:20.00  amounted 
to   $598.01;    there  is    m  evidence  in  the  record,    however, 
which  establishes  what   damages  were   sustained  hy  the  plain- 
tiff's truck  as   a  result  of  tnis  aoci  lent  nor  <m  is   there 
any  evidence   that   the  repairs  which  Mr.    Relfenbury  testified 
to  were  made  necessary  because  of  this   collision. 

Counsel  for  appellee,   however,   cite  Byalos  vs. 
Matheson,    328  111.    26f;    Travis  vs.    Pierson,    43  111.   App. 
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^79;  Roth  vs.  Fleck,  242  111.  a.;  p.  396  and  Sunbeam 

Cunningham  APP« 

Beverage  Company  vs/jQooosek,    242,    111/401.      These  cases 

hold  that  a  paid  hill  for  repairs  made  by  a  garage  to   a 
damaged  automobile  is   admissible   to  prove  the  amount    of 
damages  and  constitutes  prima  facie  evidence  of  the 
reasonableness  cf  the  charge  made  for  repairs.      In  the   Byalos 
case,    supra,    the   court   stated  at  page  271,    "If  the  plain- 
tiff was   entitled  to  a  verdict  he   could  not  recover  more  than 
the  reasonable   cost   at  the  necessary  repairs   to  his  car.      It 
was  proper  for  Mm  to  prove  the   amount  he  had  paid  or  1ST 
become  liable  to   pay  and  the  fact  that   that  amount  was  the 
usual  and  reasonable  charge  for  labor  and  material  and  that 
the  repairs  were   such  as  were  necessary  to   be  made.      The 
receipted  bill  was  admissible   to  trove   that   the  repairs  had 
actually  oost  the  appellee  so  muon  money.5'     The  Supreme 
Court  in  this   case  cited  with  approval  Cloyes  vs.   Flaatje, 
231  111.   App.    183,   wherein  the  court   said  at  page  190, 
"The  evidence  shows  that   the   automobile  was   taken  to   a 
conoern  which  was   engaged  in  the   business   of  repairing* auto- 
mobiles.    That  Tff&sp-  plaintiff's  car-  was   then  repaired  by  the 
garage  company  In  the   ordinary  course  of   business  and   that 
the   repalrSiWere   those  required  as   a  result  of  the  collision; 
that  the   garage  company  presented  its  bill  for   the   repairs 
*tf^M*fe«u plaintiff  which  M  paid.      In  these  circumstances  we 
think  whet  the  plaintiff  paid  for^repairs  was  sufficient 
to  warrant  the  recovery  by  him  of  such  sum  without  any 
further  evidence   since  nothing  appeared  to  cast  suspicion 
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fHion  the  transaction  between  <&0  plaintiff  and  the  garage 
company,  and,  therefore,  it  will  be  presumed  that  the 
oharge  made  was  reasonable." 

In  both  the  Byalos  case,  supra,  and  the  Gloyes 
case,  supra,  the  repairs  which  were  represented  by  the  paid 
bill  were  made  necessary  as  a  result  of  the  collision.  That 
evidence  is  lacking  in  the  instant  case. 

The  general  rule  with  regard  to  the  proof  of 
damages  is  that  the  evidence  must  afford  data,  facts,  and 
circumstances  reasonably  certain  from  which  a  court  or  jury 
may  find  the  actual  loss  and  the  plaintiff  must  show  by  a 
preponderance  of  the  evidence  the  damages  caused  by  the 
injuries  complained  of.  There  must  be  proof  that  the  damage 
sought  to  be  recovered  has  occurred  and  that  it  was  caused 
by  the  wrong  of  the  defendant  and  was  of  the  extent  s.ne> 
amount  thereof.   15  Am.  Jur.  796.  Damages  sought  to  b© 
recovered  must  be  shown  with  reasonable  certainty  both  as 
to  their  nature  and  in  respect  to  the  cause  from  which  they 
proceed,  and  the  plaintiff  must  prove  the  casual  connection 
between  the  injury  and  the  neoessity  for  the  repairs  made. 
25  G.J. 3.  793. 

In  view  of  the  fact  that  the  plaintiff  has  failed 
$o  show  that  the  repairs  which  were  made  by  the  Bud  Reiser 
Motor  Company  following  the  accident  were  repairs  which 
were  necessitated  beoause  of  the  collision  between  the  truck 
of  the  plaintiff  and  the  car  of  the  defendant,  the  judgment 
of  the  circuit  court  must  be  reversed  and  the  cause  remanded 
for  another  trial. 

Reversed  and  remanded. 
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-detent  occurred.   The  psv«a«Ht  gener;        not  icy,  but  the 
temperature  ma  about  tvelve  degrees  below  freezing.  Plnintiff 
testified  with  reference  to  her  driving  after  she  3     '-.arted  to 
.1,  rtJust  Kftaar  it  started  to  skid,  I  tried  it,  -n&   it  wouldn't 

o,    so   I  let  it  go. ■ 

A-  rfe«i   counsel  relies  principally  v,- ,  ,   -;--n  c,3er| 

namely,    Ljr-dley  v.    T}ip;if-;  e   h.    ?'"dasn  Chirvry/.ny ,    333   111.   App«    15?, 
Moir  v.   Hart,      18!?:   111.   App.    566.      In  the  first  case,  the  accident 
occurred  on  Rooeevelt  Ro?d  in  Ghteago.     Shla  l  i      -    four-I  way 

6X&  was   covered  with  ice  at  the   tine   of  the  accident.      The  tefentent'e 
cpr  therein  barely  shielded  over  the  center  line.     In  the   Instant  oe 
defendant  crossed  twe  lanes   of  traffic  and  drove  plaintiff's  car 
off  the  hi  f.      In   the   second   a--,      cite  -ve,    the   def< 

suddenly  undertook   to  avoid  a  pe&asta?  io  had  jumoed  in  front   of 

his  ear  end  in  doing  so  skidded  into  .  o~r.  cities 

;  re  readily  distinguishable  from  the  case  under  consideration. 

Av  at   offers  no  explanation  v  ■        e  did  not  have  her  car 

under  better  control  after  striking  the  ice.      he  think  the  trial  court 
did  not  err  in  finding  her  guilty  of  negligent®  :ages 

therefor. 

Juaanent  Af f irmeo, . 
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No.    10285 


ON  POTTEI, 


In  the 
APPELLATE  COURT  OF  ILLINOIS 
Second  District 
October  Iferm,   A.  D.   1948 


A  % 


Plaintiff -Appellee , 


VS. 


L3R0Y  D    BS, 

lefenuant-Appeli 


Appeal  from 
Circuit   Court, 
,ry  County. 


Honorable 
Ray   I , 

Judge  Presiding . 
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'■'     . ,.    J.J —     Defendant,   Lercy  Dsmanos,   is  appealing   from  a 
judgment   of  the   circuit   court "of  Henry  County  entered  on  a   jury 
verdict  awarding  plaintiff,   Leon  Pot-tei,    $15*000.00  for  persons! 
injuries   sustained  when  he   was   struck  by  an  automobile,   driven 
by  defendant,  while    traversing  an  i ntersection. 

The  appeal   presents  for  determination  t  he  issues  of  wi- 
the evidence   of  defendant's  negligence   and  plaintiff ts  due  o 
warranted  submission  of  the  cause   to  the    jury,   whether  the  verdict 
was  manifestly  against    the  weight  of  the  evidence,   and  the  propriety 
of   certain  instructions. 

Inasmuch  as  the  probable   sequence  of  events  is   closely  related 
to  the   topography  of  the   area,    this  court  will   review  the  environs 
of  the  collision. 
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Main  Street  in  Kewanee,    Illinois,   runs  north  and  south,   and  is 
intersected  by  East  6th  Street  and  West  8th  Street.      There   is  a 
jog  in  this  latter    street,   whereby  West  6th  Street  meets   Main   Street 
soma  92  feet   south  of  where  East  Oth  Street  runs    into  Main  Street. 
On  the   southeast  corner  of  East  8th  Street  and  Main  Street  there  is 
a  gasoline    service   station,    the   south  limit  of  which  is  directly 
across   from  the    junction  of  West  3th  Street   and  Main   Street.      The 
entire   intersection  is  illuminated  by  a    single    light  hung   some  13 
feet   tfuove   the   southeast  c  orner. 

Plaintiff,   age   69,   lived  on  East  8th  Street,    several  houses 
east  of    the   gasoline    station.     At  about  12:00  A.  M.   on  September  23, 
1945,   he  waa  returning  home  from  a   neighborhood   tave.-n  located  on 
West  3rd  Street.     He  had  walked  east  on  3rd   Street   to  Main   Street, 
on  which  he   continued  north,   on  the  west   side  of  the    street,    to  the 
corner  of  West  8th  Street.      There,  according   to  his   testimony, 
looked  both  north  and    .south  before  attempting   to   cross    waited  for 

two  automobiles   to  pass  north,   and  one    to   pass   south,    and   then"      ■■ 

• 

looked  to  see  if  any  cas  were  coming  from  either  direction.  Upon 
seeing  only  the  lights  of  a  car  some  500  feet  to  the  south,. ..bla'in- 
tiff  proceeded  to  cross  to  the  east  side  of  Main  Street,  but  before 
he  reached  the  east  curb,  he  was  struck  by  an  automobile  operated 
by  defendant.  He  was  hit  by  the  left  front  side  of  the  car,  and 
was  tossed  into  the  air,  hitting  against  the  hood  and  windshield, 
and  then  carried  forward  with  the  moving  car  until  it  stopped.   He 
finally  landed  either  in  the  center  of  the  intersection,  or  just 
south  of  the  gas  station,  according  to  the  conflicting  testimony  of 
defendant's  witnesses  on  this  point. 

As  a  result  of  the  Impact,  plaintiff  was  knocked  unconscious, 
in  which  condition  he  remained  for  several  hours.  Pie  sustained  severe 
and  permanent  injuries,  including  a  fracture  of  his  leg  which,  after 
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two  years,   is  still  draining  pus.      This  fact  was  indicated  to  the 
jury  by  plaintiff's  attending  physician. 

Defendant,    who   was  21yesrs  old  at   the   time  of  the    collision, 
testified   that  he   had  been   to   some  four   taverns  through  the  course 
of   the  evening,    and  had    taken  one   or  possibly  two  drinks  in  each. 
He  was   driving  with  e   girl  whom  he   had  met   In  the   last   tavern,   and 
they   intended   to   go    to    sone   eating  place.      However,    defendant's 
car   stalled  while    rioing  en   5  th   anc   Main  Streets,   and  was   pushed  by 
the  witness,   Van  Dlerendonck.      The  bumpers  of  the   car  locked,    and 
did  not  become  separated  until    the  cars  were  north  of  the  corner 
of  West   6th  and  Main  Street;:,   whereupon   the  Van  Dlerendonck1  s  car 
tur  i  East  7th  Street,   and  defendant;   proceeded  north  on  Main 

Street,   until  he   collided  into   plaintiff,    and   felt   the  impact  on 
the   car. 

According   to  defendant's   testimony,   he   turned  the   car  are 
immediately  after   Lhe  impact,    so  that   the  lights  of  his  car  would 
shine   on   the   object  ho   hit.      He   insists   that  he  did  n.  Iain- 

tiff  prior  to    that  moment,   however,   he   did  not   slow  down  nor  give 
warning  of  his   approach  at    the    junction,    with  which  he  wa;    thoroughly 
familiar,    and  did  not  know,    therefore,   whether  plaiatiff  a 

the  crosswalk  at    the    time   of  the  collision. 

Defendant  offered  the   testimony  of  two  witnesses  who    stati 
that   the  car-  lights  were  burning;    that  defendant  was  not  drivi 
fast,   and  was  on  the  right  side  of  the   street.      One   of  these  wit- 
nesses  saw  plaintiff   tossed  into   the   air   just   at   the  precise  ant 
that   she  looked  back   to   see   if  other  people   were  coming  :            fehs 
street. 

On  the  basis   of   the  foregoing  evidence   the    jury  returnee        ver- 
dict of   4-15,000.00,   upon  whiefa  the  court  entered   judgment,   and  de- 
fendant  is   appealing  therefrom. 

Defendant  contends  first  that  the  court  erred  in  ref using   to 
direct  a  verdict  in  his  favor  on  the   ground  that  plaintiff  offered 
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no  evidence  of  defendant's  negligence,  and  was,  moreover,  contribu- 
torily  negligent  as  a  matter  of  lav/,  so  as  to  preclude  recovery. 
Defendant  argues  that  he  offered  the  testimony  of  two  allegedly 
disinterested  witnesses  indicating  that  he  was  driving  on  the 
right  side  of  the  road,  at  about  25  to  250  miles  per  hour,  With  his 
headlights  burning,  and  therefore,  could  not  be  deemed  guilty  of 
any  negligence  toward  plaintiff. 

However,  an  automobile  o\mer  or  operator  la  not  necessarily 
exempt  from  liability  because  he  does  not  exceed  the  speed  limit, 

__XK»&&lej  t: j—^*?    Illr-App,  5rH3-)- for  there  is  a  common  - 

law  duty  imposed  upon  him  to  exercise  reasonable  care  in  the  control 
and  operation  of  his  vehicle  in  order  to  avoid  colliding  with 
other  vehicles  or  pedestrians.   Furthermore,  he  is. charged  with 
notice  that  pedestrians  may  cross  the  streets,  and  he  has  a  duty 
to  keep  a  look  out  for  them,  particularly  at  intersections,  (Harrison 
v.  Bingheiin,  350  111.  269;  Koran  v.  Catz,  390  111.  478),  which 
duty  adheres  irrespective  of  any  statutory  enactments, 

In  addition  thereto,  the  Motor  Vehicle  Code  provides; 

"Where  traffic  control  signals  are  not  in  place  or 
in  operation,  the  driver  of  a  vehicle  shall  yield 
right  of  way,  slowing  down  or  stopping  if  need  be  to  - 
yield,  to  a  pedestrian  crossing  the  roadway  within  any 
unmarked  crosswalk  at  the  intersection.''   (Ch.  95|-,  §171., 
'-.:■   ,  •--;.  guats.  1947.) 


5oth  the  common  law  and  statutory  duties  were  analyzed  by  the 
court  In  Moran  v.  Gatz,  supra.   Plaintiff  therein,  a  51  year  old 
woman,  was  struck  by  the  defendant's  car  while  crossing  an  inter- 
section.  She  testified  that  she  stopped  at  the  curb  to  wait  for 
passing  cars,  and  after  looking  and  noting  two  or  three  cars  about 
a  block  away,  she  started  across  the  street.   As  in  the  instant; 
case,  the  defendant  was  driving  with  his  dim:. lights  burning,  gave 
no  warning  as  he  approached  the  intersection,  and  stated  that  he 
did  not  see  plaintiff  until  he  hit  her.   The  court  held  that  de- 
fendant had  both  a  common  law  and  statutory  duty  to  use  reasonable 
care  In  the  operation  of  his  vehicle  to  avoid  colliding  with 
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pedestrians,  and  to  keep  a  lookout  for  them,  particularly  at  cross- 
walks, and  whether  he  complied  therewith  was  an  issue  for  the  jury, 
along  with  the  issue  of  whether  plaintiff  exhibited  due  care  for 
her  own  safety. 

In  the  instant  case,  defendant  was  driving  with  his  dim  lights 
on,  and  neither  slowed  up  materially,  nor  cave  a  warning  ss  he  ap- 
proached the  junction  of  v.'eet  Sth  Street  ana  Main,  with  which  he 
was  familiar,  at  a  speed  of  85  to  .70  miles  per  hour.   He  testified 
that  he  did  not  see  plaintiff  until  he  was  struck  and  thrown  ... 
against,  the  hoed  and  windshield,  and,  therefore,  did  not  know  where 
the  impact  occurred,  or  whether  plaintiff  was  on  the  crosswalk. 
The  conjecture  that  plaintiff  crossed  diagonally,  interposed  in 
the  argument,  was  purely  gratuitous  and  aras  ret  substantiated  by 
any  evidence. 

Plaintiff  testified  that  he  stopped  at  the  curb  to  wait  until 
qtl3   southbound  and  two  northbound  cars  passed,  and  after  looking 
again  and  seeinr  only  some  lights  approximately  500  feet  distant, 
he  proceeded  directly  across  the  street  on  the  crosswalk.  His 
testimony  was  apparently  corroborated  by  the  physical  circumstances 
that  his  body,  after  being  tossed  in  the  air  and  carried  forward 
by  the  moving  car  until  it  stopped,  finally  landed  in  the  center 
of  the  highway  near  the  south  edge  of  the  driveway  of  tho  gas  station. 

Although  defendant's  witnesses  use  identical  phrases  in  parts 
of  their  testimony,  they  are  not  consistent  as  to  just  where  the 
body  was  found,  but  it  appears  to  be  somewhere  in  the  center  of 
West  8th  Street,  southwest  of  the  gas  station.   It  is  apparent, 
therefore,  that  if  plaintiff  haa  crossed  diagonally,  he  would  have 
landed,  after  being  hit  oj   the  moving  car  with  such  an  impact,  con- 
siderably further  north  on  the  highway,  and  it  is  more  reasonable 
to  assume  that  he  crossed  the  street  where,  under  the  law,  he  had 
the  right  of  way. 
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The  fact  that  the  area  was  illuminated  only  by  the  street  light 
18  feet  high  on  the  southeast  corner  of  Main  and  East  8th  Street 
would  tend  only  to  enhance,  rather  than  excuse,  defendant's  duty 
tc  he  vigilant  and  keep  a  lookout  for  pedestrians,  (Eartwlg  y. 
Knapwurst,  178  111.  App.  409)  who,  defendant  knew,  Irom  his 
familiarity  with  the  area,  crossed  at  that  point. 

Defendant's  witnesses  are  adamant  in  their  testimony  that  his 
headlights  were  burning  brightly,  and  defendant  stated  that  he  did 
have  hie  dim  lights  turned  on.  He  insists  that  ha  had  no  battery 
difficulties  that  might  have  affected  the  lights,  and  that  the  car 
was  stalled  while  drivir^  only  because  of  trouble  with  the  starter. 
Irrespective  of  the  alleged  brilliance  of  the  lights,  defendant 
did  not  £ee  plaintiff  when  he  was  crossing  the  intersection. 

The  statutory  requiretuent  that  vehicles  be  equipped  with  lights 
visible  some  500  feet  ahead  (en.  95^,  §200,  111.  Eev,  State*,  194-7) 
it  designed  for  the  guidance  and  benefit  of  drivers  as  well  as  for 
the  protection  of  persons  using  the  highway.   (Skamenca  v.  Rejta.ejj, 
294  111.  App.  214;  Carroll  v.  Lrause,  295  111.  App.  552).   It  has 
been  held,  therefore,  that  it  is  a  question  of  fact  for  the  jury 
whether  a  driver  was  negligent  in  failing  to  have  lights  c     ig  a 
sufficient  beam  to  enable  him  to  see  objects  ahead.   (Skapenca^jvr* 
PJeessj;,  supra;  Carroll  v.  Krause_,  supra.)   In  these  latter  cases 
the  issue  was  whether  plaintiffs,  who  claimed  they  did  not  see 
certain  objects  ahead  in  the  road,  although  '..-heir  lights  were  al- 
legedly ourning,  were  negligent  in  not  having  sufficient  illumina- 
tion, so  as  to  preclude  them  from  recovering. 

From  the  evidence  adduced  herein,  either  defendant  ?s  lights 

were  not  sufficiently  bright  to  see  objects  in  the  roadway,  or,  if 

they  aid  cas^f  a  beam  visible  500  feet  aheao,  In  compliance  with  the 

,  statute,  defendant  looked  and  failed  to  see  what  was  clearly  visible, 

an  anomaly  which  the  law  does  not  permit,  (Dee  v.  City  of  Peruf  343 

111.  36);  or,  he  did  not  keep  a  proper  lookout  for  pedestrians  at 

Y\ 
the  intersection  under  his  commonjlaw  and  statutory  duty.   It  is  our 
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judgment,  therefore,  that  whether  defendant's  conduct  was  negligent, 
was  clearly  an  issue  for  the  jury,  and  the  trial  court  did  not  err 
In  refusing  to  direct  a  verdict  for  defendant. 

Nor  does  it  appear  that  the  court  erred  in  rejecting  defendant's 
contention  that  plaintiff  was  contributor!  ly  negligent  as  a  matter 
of  law.   It  has  been  recognised  that  statutes  giving  pedestrians 
the  right-of-way  on  crosswalks  do  not  preclude  the  possibility  of 
their  being  ccntrioutorily  negligent;  however,  such  statutes  or- 
dinarily make  the  issue  of  //hat  constitutes  reasonable  observation 
before  entering  the  crossing,  an  issue  for  the  jury,  unless  it  can 
be  found  that  the  pedestrian^  conduct  was  so  palpably  contrary  to 
that  of   a  reasonably  prudent  person  so  as  to  contribute  contribu- 
tory negligence  as  a  matter  of  lam'.   (Moran  v.  Gats,  supra,  and 
cases  cited  therein). 

In  the  Moran  case,  the  court  stated; 

"The  rule  seems  to  be  qxxits  universal  that  a  pedes- 
trian's failure  to  keep  a  constant  lookout,  or  to  look 
again  after  having  determined  that  he  can  safely  cross  ahead 
of  approaching  traffic,  is  not  contributory  negligence  as 
a  matter  of  law,  but  is  a  question  for  the  jury,  whether 
he  was  in  the  exercise  of  ordinary  care  for  his  own  safety." 

As  hereinbefore  noted,  plaintiff  offered  uncontroverted  evi- 
dence that  he  stopped  at  the  curb  to  wait  for  cars  to  pass  from 
both  direction^  and  saw  only  some  lights  about  500  feet  away  when 
he  started  across.   Moreover ,  from  our  analysis  of  the  evidence, 
it  seems  most  reasonable  to  conclude  that  he  proceeded  straight 
across  the  street. 

Tinder  these  circumstances,  whether  plaintiff's  failure  to  keeo 

I 

a  constant  lookout,   even  after   he  determined  that   it  was   safe    to 

cross,   constituted  contributory  negligence,  was,   at  most,    s.  question 
for    the    jury,    and   could  not  be   deemed   "palpably  contrary  to  the 
conduct   of   a   reasonably  prudent  person." 

With  reference    to  defendant's   contention   that   error  was   com- 
mitted  in  permitting   the   attending   doctor  to   point  out   the  drainage 
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of  pus  from  plaintiff's  leg   in  the    presence   of  the    jury,   it  is  a 
recognized   principle,   which  defendant  acknowledges,    that   such  matters 
are  within   the   discretion  of    the    trial  court,    and   since    there    is  no 
question  of   excessive   damages,    or  controversy  concerning   the   extent 
of   the   injuries,    there   was   no   abuse   of  discretion.       (Wagner   ;  .    Chi, 
R.    1.   &  Pac.    Ry.    Co.,    277   111.    114;    CM_.   &  Alton  R.    Co.    v.   Clausen, 

173   111.    100). 

Defendant   further  interposes    objections   to  two   instructions 

given   oy   the    trial   court.      Instruction  Ho.    20   provided: 

«*fafl    furv   are    instructed  that  while  as    a  matter  of   law 
the  burden  of  proof  is   upon  the  plaintiff,    and  it   is  for  hxm 
to   prove   his   case  by  a   preponderance   of  the  eviaence      cuUl, 
i?  the    1urv  finds   that   the   evidence  bearing  upon  the  plain- 
tiffis  case  preponderates  in  his  favor,   although  but   slightly, 
it  w'ill  11    sufficient  for   the   jury  to  find  the   issues   in  his 
favor." 

©lis  instruction  has  been  alternately   approved    (Fennon  v. 
Morgan,    22G   111.   App.    415;    Dodd  v .    Chi v City   Ry. ,    153    111.    App.    35; 
(M.   City  ■:::.    Co.   v.   Fcnimore,    199  111.    9;    Taylor  v.   Helain&    164 
111.    331)    and   criticized    (Policy  v.   Chi.    Rapid.  Transit  Co, ,    335   111. 
164;    Wolczek  v.    Public    Service  Co,.,    342   111.   402;    Reivitz  v,  .  Chi . 
Rapid   Transit  Co.,    327   111.   207)  without   any   authorities  being 
overruled.      The  more   recent  pronouncements  Indicate  that  the  in- 
struction may   tend   to  emphasize    the  weight   of  plaintiff's  evidence 
(Wolcaek  v.    Public    Serv I cejDp,,    supra).      However,    in  the  majority 
of  oases  where    the  instruction  has   been  criticised,    it  has  not  been 
deemed   reversible    error,    (KeJrHtj   v.„Chi,    BN&£    Tilsit   Co.,    supra) 
and   where   there   was   a  reversal,    the   Instruction  was  merely  one  of 
many  errors  in  a   record   of   conflicting  evidence,    in   sharp  contrast 

to   the  instant   case. 

Instruction  No.   6  has  also  been  criticised   in  part  by  the  courts. 

This  instruction  provided: 

"Then   the   court    speaks  of   the   preponderance   of    the 
evidence   in   these   instructions,    £uch  preponderance  ruuy   ao- 
^entirely  determined   by  the  number    of  witnesses    testifying 
?^  I  n&rtlcular    fact   or   facts,    out    in  determining  upon   rtaien 
side  ffi*  re^nd^ance  of   the 'evidence   is     the    jury  may     a,e 
into   consideration  the   opportunities   of    the   several    witnesses 
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for  seeing  and  knowing   the    things  about  vhich  they   testify, 
their  conduct  and  demeanor  while   testifying,    their  Interest 
or  lack  of  interest,    if   any,    in  the   result   of   the   suit,    the 
probability  or  imp?»©babillty  of  tho   truth  of  their   several 
statement*  in  view  of   &13    fchfl   other  evidence,   facts  and 
circumstances,  the  Juyy  may  determine  upon  which  aids   Is   the 
preponderance  of    the  evidence." 

It  is  clear  that    the  number    of  witnesses  is   a  proper  lent 

tr    be    considered  in  determining   -here    the   preponderance   of   the 
evidence   lies.      (Rudin^v^  Lock^    S49   111.   App.    249).      It   is 

equally  well  established  that   the   number  of  witnesse  -s  not 

necessarily  determine   the   preponderance  of  the  evidence.     While 
this   Instruction  may  net   sufficiently  emphasize   the   weight  of 
numbers,    nevertheless,    it  does   not  warrant   the   inference   that    the 
fitonber   of  witnesses  is  not  an  element   to  be  considered,   or  that 
the   jury  could  disregard   the   natter  of  numbers  and  arbitrarily 
find   the   preponderance   on  the   side  having  the   smaller  number   of 
witnesses. 

SvejS   In    the    case   of   ElgJ   t,    Jj   "  -.-tern  Ry.   Co.    v.    Lf/uler, 

229   111.   621,   where    the   instruction  was  initially  criticized, 
cause   was  not   reversed   since    the    court  felt    that   the    jury  was   suf- 
ficiently apprised  of   the    law  by  other  Instructions. 

The   Illinois  courts  have   adhered  to    the   doctrine  that   3        ruc- 
tions   should  be   construed   as   a  whole,    and  minor   irregularities 
should  not  be   permitted   to  control.      (Kavanaugh      .  '      ,    321 


111.  App.   250.)      The  court,    in  the  Kavanaugh  case,  supra,    stated 
at  p.    255s 

"Instructions   are   handed    to   the    trial   judge   at    the 
closs  of  the   case,  and   just  before  argument.     Saturally, 
they  are  partisan  In  character  with   each  litigant   en- 
deavoring  to   prssent  his   contention   in  as   skillful  and 
forceful   a  manner  as  possible.      It  is   inevitable   that   a 
trial    judge    in  the   midst   of  a  hotly  contested   case,   will 
sometimes  fail   to  detect   all  of  the  language  of   the  various 
instructions   that  maybe   inadvertently  used 


It  is  cur   Judgment   that,    although  this  instruction  has  been 
criticized  in   some  cases,    inasmuch  as   every  phase    of  this  case  was 
covered   by  instructions   adequately  apprising    the    jury  of   the    law. 
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under  the  harmless  error  doctrine,    the   court   cannot,    in  good  eon- 
science,    rule   that   a  possible   interpretation  of   this  instruction 
shall  be    the    sole   ground   for  reversal   of   the  case,    and    thereby  un- 
warrantably increase   and  prolong  litigation,    contrary  to  public 
policy. 

Defendant  argued    the    propriety  of  the  instructions   at    the 
hearing  on  his  motions  for   a  new  trial  and  for   judgment  notwith- 
standing  the    verdict,    and    the    trial   court  which    saw  and  heard   the 
witnesses  was   in  a   better  position   to   evaluate    the  evidence,    and 
determine  whether  the    jury  could  have  been  misled  by  any   inter- 
pretation of  these   instructions.     Unless   the    judgment  of   that   court, 
entered   on   the   verdict,    is  manifestly  against   the   v  t   of   that 

evidence,    that   judgment   should   not  be   disturbed.      (Dustko   v.    Pletka, 
329   111.    139).      It   appears   that    the   circuit   court   committed   no 
error   in  this   cause   and  its    judgment  shoulc  "Irmed. 

#1  f    APPIPIuTD. 
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JOSEPH  DE  YOUNG 

Plaint iff -Appellee 

I                      APPEAL  PROM  THE 

v. 

I                      CIRCUIT   COURT  OF 

KANKAKEE  COUNTY 

ESTHER  DE  YCUNG 

Defendant-Appellant 

Per  Curiam: 

Joseph  DeYoung  filed  his  complaint  for  divorce 
against  his  wife,  Esther  DeYoung  in  the  Circuit  Court  of 
Kankakee  County  on  December  30,  1946,  in  which  he  alleged 
that  his  wife  wilfully  deserted  him  on  December  29,  1945. 
The  defendant,  Esther  DeYoung  answered  denying  the  desertion 
and  also  filed  a  counterclaim  for  divorce  on  the  grounds  of 
extreme  and  repeated  cruelty  and  also  on  the  grounds  of  ex- 
cessive use  of  intoxicating  liquors  over  a  period  of  more 
than  two  years  just  prior  to  December  29,  1945.  ahe  further 
alleged  that  he  had  subjected  her  to  a  course  of  oruel  and 
inhuman  treatment  over  a  period  of  several  years  and  that 
because  of  this  treatment  and  his  excessive  use  of  intoxicants 
she  was  compelled  to  and  did  leave  him  on  December  29,  1945, 
and  had  been  obliged  to  live  separate  and  apart  from  him 
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continuously  since  that  date.     The  plaintiff's  filed  an  answer 
to  the  counterclaim  denying  the  charges  therein  made  and  the 
issues  made  by  the  pleadings  were  heard  by  the  Chancellor, 
resulting  in  a  decree  awarding  the  plaintiff  a  divorce  on 
the   grounds  of  desertion  and  dismissing  the   defendant's  counter- 
claim. 

After  the  entry  of  the  decree,  but  prior  to  per- 
fecting this  appeal,   the  plaintiff,   Joseph  DeYoung  died.     An 
administrator  of  his  estate  having  been  appointed,   an  order  of 
substitution  was  entered  in  the  circuit  court  and  Alexander  J. 
Deioung,   Administrator  of  the  estate  of  Joseph  De^oung,   deceased, 
appears  in  this  court  as  appellee.     The  defendant  and  counter- 
claimant,   Esther  DeYoung,  prosecutes  this  appeal. 

Appellant  insists  that  the  findings  and  decree  of 
the  trial  court  are  against  the  manifest  weight  of  the  evidence 

and  that   the  court  erred  in  not  finding  that  the  plaintiff 

i 

consented  to  the  separation. 

The  record  discloses  that  the  parties  were  married 
on  June  5,  1932.  The  plaintiff  had  been  previously  married 
and  was  71  years  of  age  at  the  time  of  the  hearing.  He  was 
a  butcher  by  trade  and  at  one  time  operated  a  tavern  in 
Momsnce  and  had  accumulated  some  property.  On  several  occasions, 
during  their  married  life,  appellant  had  left  her  husband  and 
would  be  gone  three  or  four  months  at  a  time,  during  which 
time,  she  stayed  with  her  mother  and  after  her  mother's  death, 
she  would  go  to  the  h  me  of  her  sister,  Ella. 

Joseph  DeYoung  testified  that  when  his  wife  left  him 
on  December  29,  1945  she  went  with  her  sister,  Ella  Flynn,  saying 
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that  xdbexaaeljfl.  she  would  call  hi®  up  in  a  day  or  so  hut  that 

she  never  called  him  and  finally  he  went  to  see  her  at  her 

sister's  home,   at  which  tlrae  he  offered  to  take  her  to  a 

hospital  near  his  home,   as  she  was  complaining  of  being  ill. 

Appellant  declined  to  go  with  Mm  and  told  him,    "I  don't  think 

that  I  will  go  back  to  Memence.     You'd  better  get  a  divorce." 

He  then  asked  her  how  long  she  would  stay.     ttI  am  not  coming 

back,    get  a  divorce  on  desertion."     He  further  testified:    "If 

my  wife  would  come  back  and  live  with  me  now,   1  would  take 

her  back  and  care  for  her  as  long  as  I  live.tt 

Monroe  verhines  testified  on  behalf  of  plaintiff 

to  the  effect  that  he  ran  a  grocery  and  food  market  and  had 

known  the  DeYoungs  for  about  15  or  18  years  and  that  they 

traded  at  his  store:   that  Mr.   DeYoung  had  told  him  that  when 

his  wife  wanted  anything  at  the  store  to  let  her  have  it*   that 

bought 
she  always  had  money  and  that  she/taeaaigJaS;  the  groceries  j     that 

he  never  had  seen  Mr.   DeYoung  intoxicated  but  had  taken  a  drink 

with  him  on  a  few  oooasions. 

Oarrett  DeYoung,  plaintiff's  son,   testified  that  he 
had  been  in  his  father  and  stepmother's  home  many,  many  times 
and  that  his  father  always  treated  his  stepmother  well  and  the 
testimony  of  plaintiff's  daughter-in-law,   Marie  DeYoung,  was 
to  the  same  effect.     She  also  testified  that  she  had  been  in 
the  DeYoung  home  on  the  day  before  the  defendant  left  and  had 
seen  the  plaintiff  and  at  that  time  lie  was   sober. 

In  her  own  behalf  the  appellant  testified  that  she 
had  left  her  husband  on  several  occasions  because  of  his  treat- 
ment of  her;   that  she  had  gone  to   live  with  her  mother  on  these 
occasions  while  her  mother  was  alive  and  after  her  mother's 
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death  she  went  to  live  with  her  sister;  that  her  husband  had 
threatened  her  life  several  times  ana  that   the  last  time  he 
did  so  was  on  Deoember  29,   1945,   the  day   she  left;   that  when 
she  left  on  December  29,   1945,   she  was  very  nervous  and  that 
there  was  not  sufficient  food  in  the  house;   that  after  she 
left  plaintiff  she  was  in  a  sanitarium  for  six  months  and  the 
expense  of  this  was  paid  by  her  family  and  not  by  plaintiff; 
that  plaintiff  came  home  intoxicated  many  times;   that  she  did 

not  want  to  go  back  to  the  plaintiff  because  she  could  not  go 

again 
through  any  such  strain/as  she  had  been  through  &&&J&  and  that 

he  might  take  her  life  and  that  she  was  not  going  to  try  to 

make  a  go  of  their  marriage  again. 

Ella  Plynn  testified  that  she  was  a  sister  of  the 

defendant  and  that  she  lived  in  Chicago  with  her  mother  until 

her  mother's  death,   after  which  she  continued  to  live  there 

alone;  that  on  December  28,  1945  she  went  to  Momenoe  in  response 

to  a  telephone  call  from  her  sister  to  bring  her  home.     That 

she  arrived  at  her  sister's  home  about  4j30  P.M.  and  although 

it  was  only  a  short  time  after  Christmas,    there  was  no  sign 

of  any  Christmas  activity  in  her  sister's  home;   that  there 

was  little  food  in  the  house;   that  plaintiff  came  hone  late 

that  night  and  went  to  the  ice  box  and  got  something  to   eat; 

that  he  had  been  drinking  and  he  asked  his  wife  why  ihs  didn't 

sign  some  papers  that  he  had  asked  her  to  sign;   that  he  cursed 

her  and  told  her  she  was   "too  sneaky  and  a  rowdy  and  &  thief," 

and  said:    "I  ought  to  put  you  against  the  wall  and  shoot  you 

full  of  bullets";   that  the  next  morning  she   (the  witness,   Ella 

Flynn)  was  up  ahead  of  the  plaintiff  and  when  he  saw  her  he 
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asked  if  she  had  been  there  last  night}   that  she  told  him 
she  had,  hut  she  was  asleep  and  didn't  get  up  when  he  cane 
in;  that  the  next  morning  the  plaintiff  told  thorn  that  he 
would  take  them  to  the  bus  but  that  he  fooled  around  so  long 
that  they  called  a  cab  in  order  to  make  the  bus.     She  further 
testified  that  she  never  saw  the  plaintiff    "display"  only 
that  one  night;  that  she  was  not  married  herself  and  was 
not  in  favor  of  appellant's  marriage  and  that  her  sister1 s 
marriage  was  against  her  religion. 

Appellant  testified  that  the  plaintiff  came  home 
intoxicated  quite  often  and  that  he  frequently  cursed  her 
and  threatened  to  take   her  life;   that  on  December  29,   1945 
he  had  been  drinking  and  threatened  to  kill  her  and  that  she 
left  hira  to  go  to  the  home  of  her  sister  and  for  six  month3 
thereafter  was  in  a  sanitarium;  that  she  would  not   go  baok 
to  him  and  was  not  going  to  try  to  live  with  him  again. 

The  record  further  discloses  that  when   she  left  on 
December  29,   1945  she  left  many  of  her  dresses,  hats  and  other 
articles  of  clothing  at  her  home;   that  she   never  asked  for 
them  and  plaintiff  never  sent  them  to  her.      There  is  no 
evidence  that  plaintiff  ever  struck  the  defendant.     He 
testified  that  he  drank  moderately  but  was  perfectly  sober 
on  the  night   of  December  23,   1945  and  the  morning  of  December 
29,   1945.     He  also  denied  that  he  ever  threatened  or  cursed 
the  defendant  or  was  ever  in  any  way  unkind  to  her. 

Counsel  for  appellant  insist  that  the  evidence 
in  this  record  does  not  show  a  wilful  desertion  on  the  part 
of  defendant,  but  shows  a  separation  by  agreement.     She  did 
not  raise  thi3  issue  by  her  answer  to  the  complaint  and  this 
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contention  Ignores  the  allegation  in  her  counterclaim  to 
the  effect  that  she  was  compelled  to  and  did  leave  the  plain- 
tiff on  December  29,  1945,  and  was  obliged  to  remain  separate 

from  him 
and  apart /Continuously  HxsMXten  since  that  date  because  of 

his  treatment  of  her.  It  also  ignores  the  testimony  of 
appellant  herself  that  she "left  Joseph  Deloung  in  1945,  the 
last  time  he  threatened  me."  The  fact  that  plaintiff  inter- 
posed no  objection  to  her  going  home  with  her  sister  on 
December  29,  1945,  taken  in  connection  with  the  pleadings 
and  all  the  evidence  found  in  this  record  does  not  indicate 
a  separation  by  agreement  of  the  parties  but.  warrants  the 
conclusion  arrived  at  by  the  chancellor  that  appellant 
i  wilfully  deserted  her  husband  without  just  cause.  It  is  the 
law  that  if  a  husband  and  wife  agree  to  separate,  or  if  one 
knowingly  consents  to  the  other's  leaving,  neither  can  obtain 
a  divorce  on  the  ground  of  desertion.  This  consent,  however, 
must  be  based  on  the  knowledge  that  the  party  who  is  leaving 
!  intends  a  permanent  separation.  If  there  is  a  lack  of  know- 
ledge  that  the  other  party  intends  a  permanent  separation, 
there  is  no  consent.   (27  G.J.S.,  pp.  573-4), 

When  defendant  left  on  December  29,  1945,  plaintiff 
did  not  object  to  her  leaving  because  he  did  not  know  she 
intended  a  permanent  separation.  She  had  left  in  a  similar 
way  on  other  oooasions,  leaving  some  of  her  clothing  and 
personal  belongings,  but  each  time  she  returned.  When  plain- 
tiff learned  that  she  was  not  coming  back  after  she  left  the 
last  time,  he  went  to  see  her  and  she  did  not  deny  that  upon 
that  occasion  he  offered  to  bring  her  back  to  Kankakee  to  a 
hospital,  and  asked  her  to  return  to  him  and  their  home  but 
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she  refused  and  told  him  she  did  not  intend  to  live  with  hi a 
any  more  and  for  him  to  divorce  her  on  the  ground  of  desertion. 
The  allegations  of  the  counterclaim  are  not  sustained 
by  the  evidence  and  it  was  properly  dismissed.   The  findings 
of  the  Chancellor  upon  the  issues  made  by  the  complaint  and   j! 
answer  are  not  manifestly  a******  «ffl  weight  of  the  evidence 

and  the  decree  should  therefore  be  affirmed.  (Rafferty  v. 
Rafferty,  337  111.  App.  277). 

Decree  affirmed. 
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APPELLATE  COURT   OF    ILLINOIS 
SECOND  DISTRICT 


MAY  TERM,   A.    D.    1948 
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JOSEPH  DE  YOUNG 

Plaint  if f -Appellee 


ESTHER  DE  YOUNG- 

Defendant-Appellant 


APPEAL  FROM  THE 
CIRCUIT  COURT    OF 
KANKAKEE  COUNTY 


1 


Dove,  J. 

On  the  30th  day  of  December  1946  Joseph  De  Young 
filed  his  complaint  seeking  a  divorce  from  Esther  De  Young 
on  the  ground  of  desertion  and  alleging  that  she  deserted 
him  on  December  29,  1945.  The  defendant  answered  denying 
she  wilfully  deserted  the  plaintiff  on  December  29,  1945 
smd  denied  that  said  desertion  has  oontinued  without  inter- 
ruption for  one  year.  She  also  filed  a  counter  claim  for 
divorce  alleging  that  daily  from  1940  until  December  29, 
1945,  counter-defendant  frequently  struok  and  choked  her 
and  that  on  April  15,  1945  and  on  December  28,  1945  he 
struok  and  choked  her  and  threatened  to  kill  her;  that  in 
1940  he  commenced  the  excessive  use  of  intoxicating  liquor 
and  for  more  than  2  years  prior  to  December  29,  1945  had 
been  guilty  of  habitual  drunkenness  and  concluded  that 
because  of  said  conduct  and  plaintiff's  failure  to  provide 
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for  her,    defendant  did  leave  the  plaintiff   on  or  about 
December  29,   1946  and  has  been  compelled  to  live  separate 
and  apart  from  him  since  that   time.     An  answer  was  filed  to 
this   counter  claim  denying  the   allegations   thereof.      The 
issues  thus   made  were  tried  by  the  court  without   a  jury, 
resulting  in  a  decree  dismissing  the  counter  claim  for  want 
of  equity  and  granting  the  plaintiff  a  divorce   on  the    ground 
of  desertion.     After  the  entry  of  the  decree  plaintiff  died 
and  Alexander  J.   De  Young,   his   administrator  appears   in  this 
court  as  appellee,    an  order  of   substitution  having  been 
entered  in  the   trial  court.     Appellee's   intestate  will  be 
hereafter  referred  to    as  the  plaintiff  and  appellant  as 
defendant. 

The   evidence  discloses  that   the  parties  were  married 
on  June   5,    1932.      Plaintiff  had  been  previously  married  and 
was   71  years   of  age  at  the   time   of  the  hearing.      He  was  a 
butcher  by  trade  and  at   one  time   operated  a  tavern  in  Home nee 
and  had  accumulated  some   property.      On  several  oooasions 
during  their  married  life  the   defendant  would  leave  their 
home  and  be  gone  for   several  months  during  which  time    she 
stayed  with  her  mother  and  after  her  mother's  death  she  would 
go  to  her  sister's.      The  defendant   testified  that  the  plain- 
tiff came  home  intoxicated  very  often,    frequently  oirsed  her 
and  threatened  to  take   her  life.      That  on  December  29,   1945 
he  had  been  drinking  and  threatened  to  kill  her,   that    she  left 
him  and  went  to   the  home  of  her  sister  and  for  six  months 
thereafter  she  was   in  a  sanitarium,    that   she  would  not    go  back 
to  him  and  was  not  going  to  try  to  live  with  him  again.     Ella 
Flynn,    a  sister  of  the  defendant,    testified  that  she  went   to 
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the  home   of  the  plaintiff  and  defendant,   arriving  there 
about  4:30  P.M,   December  28,    1945;   that   plaintiff  was  not 
there  but   came  home  about  1:30  A.M.,   went  to   the  Ice  box 
and  got   something  to  eat  and  then   inquired  of  the  defendant 
"why  don't  you  sign  those  papers,"  defendant  did  not  answer 
and  he  then  said:      HNo,   you  wouldn't  sign    this  paper,    you 
are  toe   sneaky  and  a  rowdy  and  a  thief,    I  ought  to  put  you 
against   the  wall  and  shoot  you  full  of  bullets."     This  wit- 
ness  then  continued:      "The  next  morning,    I  was  up  ahead  of 
Joseph  De  Young  and  when  he   saw  me  he  said,    'were  you  here 
last  night?'.      I  said,    'Yes,   but    I  fell  asleep  so   didn't  get 
up'.      I  didn't   tell  him  that  I  heard  what  I  did.     *****  When 
she    (the  defendant)   got   up  he    (the   plaintiff)   told  us   he  would 
take   us  to  the  bus  but  he  fooled  around  until  it  was   too  late 
so  I  called  a  veteran  cab.      I  think  the  papers  he  wanted 
signed  were  for   the  Halstead  Street  place." 

The  plaintiff  testified  that   on  the  29th  of   December 
Ella  Flynn,   defendant's  sister,    came   to   their  home  and   said  she 
would  take   defendant   to  her  home  and  that  the  change  would  do 
her  good,    that   she  would  call  plaintiff  in  a  day  or  so   but 
she  never  called  so  plaintiff  went   to  the   sister's  home  in 
Chicago  and  took  some  eggs  with  him  for  his  wife;   that   the 
sister  said  she  did  not  want  them  but  he   left  them  and  at 
that  time  his  wife  told  him  her  sister  was   sick,    that   the 
house  where   they  were  living  belonged  to  both  of  them,    that 
she  was   the  housekeeper  and  they  had  roomers,    that  defendant 

then  said:    "I  don't  think  I  will  go  back  to  Momence,   you 

As  abstracted,    this   is  then  what  occurred: 
better  get  a  divorce"  /l  asked  her  how  long  will  you  stay 

and  she  said  I  am  not  coming  back,   get  a  divorce  on  desertion. 

She  asked  me  when  the   time  would  be  up  and  I  said  it  takes  a 
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year." 

The  evidence  is,  that  when  defendant  left  on 
December  23,  1945  she  left  many  of  her  dresses,  hats  and 
other  articles  of  her  clothing  at  their  home;  that  sh© 
never  asked  for  them  and  plaintiff  never  sent  them  to  her. 
There  is  no  evidence  that  the  plaintiff  ever  struck  his 
wife,   and  he  denied  that   he  threatened  her  in  any  way  or 
was  unkind  to  her.     He  stated  he  drank  moderately  and  was 
perfectly  sober  the  night  of  Deoeraber  28th  and  the  morning 
of  December  29th. 

Monroe  Yerhlmes  testified  that  he  conducted  a  gro- 
cery store  and  food  market  in  Xomenet,  had  known  the  plaintiff 
for  fifteen  or  eighteen  years,   that  the  parties  hereto  traded 
at  his  store,   that  defendant  bought  the  groceries  and  always 
had  money;  that  plaintiff  had  told  him  that  any  time  defendant 
wanted  any  thing  she  could  have  it  but  she  only  asked  for 
credit  once  or  twice.     This  witness  testified  that  he  had 
seen  plaintiff  take  a  drink  but  nmer  saw  him  intoxicated. 
The  son  of  the   plaintiff  testified  that  he  had  frequently 
been  in  his  father's  and  step-mother's  home,  had  na-mc  seen 
his  father  strike  hie  step-mother  and  that  he  always  treated 
her  well.     Plaintiff's  daughter-in-law  gave  similar  testimony, 
stating  that  she  was  at  their  home  on  the  28th  of  December, 
the  day  before  defendant  left  and  that  the  plaintiff  was 
sober  and  defendant  was  amply  provided  for. 

The  law  is  that  plaintiff  here  was  required  to 
prove  that  the  defendant  left  him  without  any  reasonable 
cause  and  against  his  will,   that  if  the  parties  separated 
by  mutual  consent  or  if  the  plaintiff  consented  to  the 
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original  separation  h©  is  not  entitled  to  a  divorce  on 
the  ground  of  desertion.     Floberg  v.   Floberg,   358  111.   626. 
The  only  conclusion  that  can  be  arrived  at  from  a  con- 
sideration of  the  evidence  in  this  record  is  that  defendant 
left  on  December  29,   1945,   as  she  had  done   on  several 
previous  occasions  to  visit  her  sister.     When  she  left, 
nothing  was  said  about  her  not  coming  back.     He  not  only 
acquiesced  in  her  going  but   consented  that  she  should  go, 
gave  her  money  and  offered  to  take  her  and  her  sister 
to  t2ie  bus  station.     He  fully  erpeeted  her  to  return  and 

the  fact  that  she  left  much  of  her  wearing  apparel^ 

hearing 
j$t  was  still  at  their  home  at  the  time  of  the/k^acsocJoqs, 

indicated  her  intention  to  return.  After  she  had  been 

gone  some  time  he  went  to  see  her  at  her  sisters,  took 

some  eggs  and  inquired  of  her  how  long  she  Intended  to 

stay  with  her  sister.     It  is   true  that  at  this  tlsae, 

after  the  parties  had  fthad  a  talk*,   defendant  told  the 

plaintiff  she  didn't  think  she  would  go   back  to  Momenoe 

and  that  he  had  better  get  a  divorce  on  the  ground  of 

desertion.     This  is  the  reflection  of  her  attitude  at 

that   time  and  not  at  the  time  she  left. 
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In  Floberg  v.   Floberg,    358  111.   626  the   court  says: 
"It  is   the  policy   of   our  courts   to  give  the   divorce  laws  a 
strict  rather  than  a  liberal  construction.      The   statute  pro- 
viding for  a  divorce  on  the   ground  of  desertion,   contemplates 
a  wilfulness  without   any  reasonable   cause.     The  living   separate 
and  apart  by  mutual   consent   of   the  parties  does  not  constitute 
a  wilful  desertion  within  the   divorce  statute." 

In  Larimore  v.    Larimore,    299  111.   App.    547,    the  court 
said:      "Plaintiff,    to  establish  the    charge   of  desertion,  was 
required  to  prove  that  the   defendant  had  absented  herself  or 
remained  away  from  him  without  any  reasonable  cause  and  against 
his  will,    G-arvy  v.    Garvy,    882  111.    App.   485.     It  is  also  the 
law  that  if  married  parties  separate  by  mutual  agreement  and 
so  remain  apart,   there  is  no  such  legal  desertion  on  the  part 
of   either  as  constitutes  ground  for  divorce,    Lyons  v.    Lyons, 
231  111.   App.    568.     Where  the  complainant   in  a  divorce  pro- 
ceeding has,    either  expressly   or  impliedly,    consented  to  the 
original  separation  or  its  continuance  and  has   not   revoked 
such  consent,   he  is  not    entitled  to  a  divorce  for  desertion, 
19  Corpus  Juris,   P.    84,   Sec.    120;    and  if   such  appears   in 
defense,   it    is  a  bar  to  the  action." 

The  allegations  of  the  counter  claim  are  not   sus- 
tained by  the  evidence  and  the   chancellor  properly  dismissed 
it.      Neither  are  the  allegations   of  the   original  complaint   sus- 
tained by  the   evidence  and  the   decree  must  therefore  be 
reversed. 

Decree  reversed. 
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STSPHESSOK  GOUHTX 


1 


Per  Curiam  J 


On  July  31,  1§46  Walter  H.  ^rubaker  and  wife, 
Susie  ^rubaker  filed  their  eorapl&int  in  the  oirouit  court  of 
Stephenson  County  alleGin^  that:   on  Hag   22,   1935  they  were  in 
debt  to  George  Kat ji&anolia  in  the  sun  of   j::6S0Q.OO  una  that  to 
MMttfti  the  payment  of  the  same  -/ith  $0  lnttr-ut  ther*on  they 
conveyed  to  him  oertain  described  premises  in  Silver  Creek 
Township,   Stephenson  County;  that  the  deed  of  conveyance  so 

executed  by  them,  altho  appe^rin^  to  be  absolute  on  It'"  faff* 

it 
waB  not  intended  as  such  by  the  parties  thereto  but/was     under- 
stood thaJ;  the  premises  therein  described  ware  to  he  fcslrt  by 
the  grant e a  therein  ci&aea  simply  as  seeuvity  for  the  payment  88f 
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said  sum  of  money  and  interest  thereon;   that  at  the   same 
tisae  the  deed  was  delivered  certain  other  papers  were 
executed  by  the  plaintiffs,  the  exact  nature  of  which  is 
unknown  to  the  plaintiffs;  that  the  plaintiffs  remained 
in  possession  of  said  premises  from  and  after  the  execution 
of  said  deed  and  were  in  possession  thereof  at  the  time  of 
the  filing  of  the  complaint  and  that  during  this  period  of 
tlae  they  aade  various  enumerated  iiaproveraenta,   paid  the 
taxes  legally  assessed  thereon,  kept  the  buildings  thereon 
insured  and  had  paid  the  interest  due  on  said  ;|6800.00  until 
February  21,  1946.     It  was  further  alleged  that  on  Hay  21, 
1946  the  plaintiffs  had  tendered  to  the  defendant,   George 
Batjiraanolis,  additional  interest  which  he,  this  defendant, 
refused  to  accept. 

Attached  to  the  complaint  was  a  copy  of  a 
warranty  deed  dated  May  22,  1935,  executed  by  plaintiffs 
which  conveyed  to  George  Hatjlraanolis  the  premises  de- 
scribed in  the   complaint.     The  prayer  of  the  complaint  was 
that  an  account  be  taken  and  upon  the  taking  of  such  account, 
under  the  direction  of  the  court,   if  the  plaintiffs  should 
be  found  to  be  indebted  to  the  defendant,   George  Hatjiaanolis, 
for  principal  or  interest,   that  the  plaintiff,  Walter  H. 
Brubaker,   offered  to  pay  the  amount  so  found  due  and  upon 
that  being  done  the  defendants  be  decreed  to  reoonvey  the 
premises  to  the  plaintiff©  by  a  sufficient  deed  of  con- 
veyance.    There  was  also  a  prayer  for  such  other  and  further 
relief  as  equity  may  require. 

The  answer  of  the  defendants  admitted  the  execution 
of  the  deed  of  conveyance  by  the  plaintiffs  and  the  execution 
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at  the  same  time  of  other  papers  but  denied  that  th© 
nature  of  these  other  papers  was  unknown  to  plaintiffs. 
The  answer  admitted  that  plaintiffs  remained  in  possession 
of  the  premises  and  made  improvements  thereon  after  the 
execution  of  the  deed  and  alleged  that  at  the  time  of  th© 
execution  of  the  deed  of  conveyance  plaintiffs  and  the 
defendant,   George  Hatjimanolis,   entered  into  a  written 
agreement  whereby  George  Hatjimanolis  agreed  to  convey  to 
plaintiffs  the  premises  involved  herein  upon  the  payment 
of  $6800.00  five  years  from  date,  with   h$  interest  payable 
quarterly.     The  answer  then  alleged  that  the  plaintiffs 
failed  to  perform  th©  terms  of  this  agreement  and  on  May  22, 
1940  the  defendant,   George  Hatjimanolis,   elected  to  term- 
inate the  same  and  so  notified  the  plaintiffs;  that  there- 
upon the  plaintiffs  surrendered  their  copy  of  th©  contract 
stating  that  they  were  unable  to  perform  and  subsequently 
defendants  agreed  orally  with  the  plaintiffs  that  they 
could  remain  in  possession  of  the  premises  upon  payment 
of  |25.00  cash  rent  per  month  plus  taxes.     The  answer  then 
avers  that  the  plaintiffs  have  defaulted  in  their  rental 
payments  and  are  in  arrears  in  the  sum  of  1225.00.     Th© 
answer  prays  that  the  relief  sought  by  the  plaintiffs  be 
denied  and  that  the  defendants  be  decreed  to  be  the  owners 
of  eaid  premises,  free  of  all  liens  or  encumbrances 
and  that  an  accounting  be  had  to  determine  the  rental  due 
defendants  from  the  plaintiffs  and  that  th©  plaintiffs 
be  required  to  deliver  up  possession  of  said  premises  by  a 
day  certain  to  be  fixed  by  the  court. 
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Attached  to  the   answer  Is  a  copy  of  an  agreement 
dated  May  22,  1935  anci  executed  by  the  plaintiffs  and  the 
defendant,  George  Hstjiraanolls,     By  this  agreement  plaintiff 
covenanted  and  agreed  to  pay  George  Hatjiraanolis   "6800.00 
five  years  after  date  with  h%  interest  payable  quarterly 
and  to  pay  all  taxes  legally  levied  upon  the  premises 
therein  described  after  1933  and  1sexya^^&@cMi9m^SS&i  If 
carry  insurance  upon  the  buildings.     In  consideration  of  this 
being  done  the  defendant,   George  Hatjimanolls,  covenanted 
and  agreed  to  convey  to  the  plaintiffs  the  described  premises 
by  warranty  deed. 

To  this  answer  plaintiffs  replied  and  by  their 
reply  denied  they  ever  received  a  copy  of  these  articles 
of  agreement  for  a  deed,  stated  that  they  believed  they 
were  executing  a  trust  deed  at  the  tirae  the  agreement  for 
a  deed  was  executed  and  aver  they  did  not  know  the  exact 
nature  of  the  papers  which  they  Sid  execute  and  call  for 
strict  proof  of  the  alleged  contract.     By  their  reply  they 
deny  they  ever  received  any  notice  of  any  forfeiture  of  any 
contract,   in  writing  or  otherwise,   deny  they  ever  surrendered 
a  oopy  thereof  to  any  one  and  aver  that  to  the  best  of  their 
knowledge  and  "belief  they  were  never  in  possession  of  any 
such  contract.     They  deny  that  they  ever  entered  into  any 
oral  agreement  about  remaining  on  the  premises  and  paying 
rent  and  aver  that   they  have,   from  time  to  time,  applied  to 
George  Katjimanolis  to  make  out  new  papers  and  extend  their 
mortgage  loan  but  were  always  informed  by  this  defendant 
that  no  new  papers  were  necessary. 

After  the  issues  had  been  thus  made  up  the  cause 
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was  referred  to  the  Muster  in  Chancery  who  took  the 
evidence  and  made  nls  report  finding  that  the  deed  and 
contract  had  been  executed  aa  aet  forth  in  the  pleadings. 
The  Master  further  found  that  the  plaintiffs  had  failed  to 
prove  their  case  by  a  preponderance  of  the  evidence  and 
also  found  that  the  defendants  had  not  established  the 
termination  of  the  oontract  of  purchase.  The  Master 
recommended  that  the  complaint  be  dismissed.  To  these  findings 
the  defendants  filed  objections  and  to  all  adverse  findings 
of  the  Master  the  plaintiffs  also  filed  objections.  The 
Master  overruled  all  objections  and  the  respective  parties 
filed  their  notions  that  their  objections  to  the  Master1® 
report  stand  as  exceptions  thereto  upon  the  hearing  of  the 
cause  before  the  Chancellor. 

With  the  record  in  this  condition  plaintiffs 
moved  and  were  granted  leave  So  file  a  further  amendment 
to  their  complaint.  By  this  amendment  they  attached  to 
their  complaint  as  so  amended  a  copy  of  the  said  agreement 
of  May  22,  1935  executed  by  the  plaintiffs  and  defendant, 
George  Hatjlmanolis,  and  alleged  that  about  the  time  this 
contract  matured  they  offered  to  execute  a  new  contract 
but  were  assured  by  defendants  that  no  new  papers  were 
necessary;  that  they  had  been  in  default  in  the  payment  of 
interest  from  time  to  time  but  defendants  always  waived  said 
defaults  and  accepted  the  payments  of  interest.  By  this 
further  amendment  the  plaintiffs  aver  that  they  have  tendered 
interest  to  the  defendants  up  to  Augast  22,  1946  but 
defendant,  George  Hatjlmanolis,  has  refused  said  tenderj 


■ 
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that  plaintiffs  have  been  and  are  am   ready,  willing  and 
able  to  complete  said  contract  of  purchase  on  their  part 
and  have  made  valuable  improvements  upon  said  premises; 
that  defendant,  George  Hatjimanolis,  has  refused  to  perform 
the  agreements  upon  ids  part  to  be  performed  and  has  failed  and 
refuses  to  recognise  any  rl/^hts  of  the  plaintiff  under  the 
contract.  The  prayer  of  the  complaint  as  so  amended  was 
that  an  accounting  be  had  and  tbst  defendant,  George  8a&«» 
jlaanolis  be  directed  to  execute  and  deliver  to  plaintiffs 
a  good  and  sufficient  deed  to  the  premises  in  accordance 
with  the  contract,  upon  payment  to  hi®  of  the  amount  so 
found  due  hi®  by  the  court. 

She  answer  of  the  defendants  to  this  amendment 
admitted  the  execution  of  the  written  agreement  of  May  22, 
1935  and  admitted  that  the  plaintiffs  were  in  default  In 
payraent  of  Interest  from  time  to  tine  but  denies/those 
defaults  were  for  short  periods  of  time  and  denied  that 
defendants  ever  waived  any  defaults.  The  defendants  admitted 
that  plaintiffs  tendered  interest  up  to  August  22,  1046 
and  state  that  the  reason  they  refused  to  aocept  the  e&m 
was  that  the  contract  had  been  forfeited  and  determined  on 
or  about  May  22,  1940.  The  defendants  averred  that  plain- 
tiffs were  permitted  to  reraain  upon  the  p reals es  in  spite 
of  their  default,  only  upon  condition  that  they  should  pay 
|gS*Q0  per   month  rental  for  the  premises  and  charge  that 
any  rights  of  the  plaintiffs  under  said  contract  have  long 

since  ceased.  As  a  separate  affirmative  defense  defendants 

under 
averred  that  all  the  rights  of  the  plaint  if fs.aa*  the 

oontraot  have  ceased  and  determined,  that  all  payments 
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owing  by  the  plaintiffs  to  the  defendants  are  payments 
for  rental  of  the  premises  find  defendants  prayed  that  the 
relief/sought  by  the  plaintiffs  be  denied,   that  the  de- 
fendants be  decreed  to  be  the  owners  of  e&ld  premises 
in  fee  simple  free  of  all  lien©  and  encumbrances  of  any 
kind;   that  an  accounting  be  had  to  determine  the  amount 
of  rental  due  the  defendants  fro®  the  i plaintiffs  and  that 
an  order  l>e  entered  requiring  the  plaintiffs  to  vacate 
the  premises  on  a  day  certain  to  be  fixed  by  ths  court. 

•Thereafter  aasnded  exceptions  were  filed  by  the 
defendants  to  the  Master's  report  and  the  cause  was  heard  by 
the  Chancellor  upon  the  pleadings,  the  evidence  taken  and 
reported  by  the  Master  and   ths  objections  and  exceptions 
to  the  Master's  report.     The  Chancellor  rendered  a  decree 
finding  that  on  May  22,  1935,   the  plaintiffs  executed  a 
warranty  deed  conveying  to   the  defendant,    0-eorge  Hafcjimanolis, 
the  premises  described  in  the  so  ©plaint  |  fctjati  at  that  time 
the  plaintiffs  were  in  possession  of  said  premises  and  still 
occupy  the  same;   that  at  the  time   sf  the  execution  of  the 
deed  the  defendant,   George  Batjiraanolls,  who  was  then 
unmarried, and  the  plaintiffs  entered  into  a  contract  for 
a  deed  wherein  this  defendant  agreed  to  convey  to  the 
plaintiffs  ths  premises  involved  herein  free  and  clear  of 
all  encumbrances  upon  the  payment  to  him  of   J6800.00  five 
years  after  the  date  of  the  contract  with  0  interest  pay- 
able quarterly;    that  the  plaintiffs  paid  interest  irregularly 
upon  said  f 6800. 00  at  the  rate  of  8£  until  the  year  1939; 
that  during  said  ti?ae  they  were  frequently  In  arrears;   that 
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thereafter  fcft®  plaint  if  fa,   from  tiste  to   time,  paid  the 
interest  upon  the  contract  to  defendant,    ^orge  Hatjimanolis, 
at  the  rat©  of   v?5.00  quarterly  throu#-t  And  including 
February  21,   1946  which  was  accepted  by  ttfll  defendant; 
that;  on  July  2?,   1946  plaintiffs  tendered  the  sua  of 

.75.00  in  the  form  of  a  cashier's  check  endowed- to  George 
Hafcjlaanolie  for  interest  xrora  February   £1,   1946  to  Kay  21, 
1946  and  on  August  2?,  1946  plaintiffs  tendered  the  further 
sua  of  $76.00  for  interest  fron  jstey  21,   1946  to  August  21, 
1946;   that  said  two  tenders  were  refused  by  SCCPgf  Hat- 
jimanoils  because  they  were  tendered  as  interest  and  he 
refused  to  aocspt  the®  except  ns  rent?   that  on  October  24, 
1847  plaintiffs  tendered  in  open  court  the  further  sum  of 

oOO.OO  as  interest  at  the  rate  of   ';75.00  quarterly  for  the 
period  froa  August  21,   1946  to  August  21,   1947,  which  amount 
is  on  deposit  with  the  circuit  clerk;  that  plaintiffs  paid 
all  the  taxes  on  the  pr  srdses  as  pro  Tided  by  the  contract 
for  the  year  1933  until  the  Inst  half  sf  the  year  1945  which 
were  payable  September  1,  1946  which  was  subsequent  to  the 
institution  of  tnis  suit;  that   the  ta&ea  for  the  last  half 
of  1946  and  all  the   1946  taxes  were  paid  by  George  Katjiia- 
anolis  prior  to  the  tiae  they  tirere  due;   that  tills  defendant, 
never  prior  to  the  institution  of  SMs  suit  demanded  possess- 
ion of  the  prcaieee  froa  the  plaintiffs  and  never  instituted 
any  legal  proceedings  to  oust  the  plaintiffs  from  possess- 
ion of  said  premises  and  never  instituted  any  legal  pro- 
ceedings to  enforce  any  forfeiture  of  tlm  terras  of  said 
contract  of  May  22,   1936;   that   this  defendant   never 
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tendered  i  deed  to  the  plaintiffs  nor  did  the  plaintiffs 
on  tfay  22,   1940  tender  febe  purchase  price  to  this 
defendant;   that   she  plaintiff  a  sade  improvements  upon  said 
prsaises  during  the  period  fro  a  i4ay  22,   1935  'to  the 
inception  of  this   suit;   that  defendant,    d^orge  list Jitsanolis, 
has  refused  to  convey  the  premises  to  the  plaintiffs  claiming 
that  the  plaintiffs  have  no   interest  therein  either  as 
purchasers  or  mortgagors j    that  plaintiffs  carried  insurance 
on  the  premises  froe.  iS3o  to  1938  and  fro  a  lfc*46  to  the 
inception  of  this  suit  with  loss  payable  clauses  to  George 
IIstJiEianolIs;  that  plaintiffs  are  ready  and  Milling  to 
comply  with  the  terms  of  this  contract  for  deed;  that 
defendants  indulged  plaintiffs  from  tine  to  tlae  in  asking 
of  payments  of  interest  and  principal  on  said  contract  and 
tli©  court  finds  said  contract  is  still  In  full  force  am 
effect  and  that  defendant,    George  Hat jiraanoiis  failed  to 
•pvcvQ  any  notice  of  forfeiture  and  plaintiff q  failed  to 
prove  that  the  warranty  deed  given  by  them  on  May  22,   1938 
was  intended  as  a  mortgage* 

The  court  then  found  that  there  resumed  due  on 
the  principal  of  the  contrast  between  the  plaintiff  a  and 
the  defendant,    George  Hatjijaanclis,   the   sun  of  ;-5£5Q.QC 
and  in  addition  interest  on  said  account   at  tne  rate  of 
170.00  quarterly  from  and  after  February  SI,  1946  and 
decreed  that  the  contract  for  deed  entered  into  by  the 
plaintiffs  and  the  defendant,  emerge  Hat jiaanoils,  and 
dated  May  22,   1935  and  duly  proven  in  this  cause,   be 
specifically  perfojna^d.     The  decree  ordered  the  defendant, 
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aeorge  Hatjirsanolls  to  execute  and  deliver  to  the  plaintiffs 
a  warranty  deed  conveying  to    %hm  free  a  no.  aienr  of  all 
encumbrance,    la  foe,   the  premises  described  in  said  con- 
tract and  In  said  decree,   said  deed  to  he  approved  by  the 
Castor  in  Chancery  and  provided  that  plaintiffs  within  ten 
days  from  the  date  of  the  decree  iender  to  the  olesfe  of 
Una  Circuit  Court  35250. 00  and  interest  as  specified  to 
.the  date  of  payment,     "aw  decree  tnen  provided  that  in 
event  George  liatjisanoliss  do© a  not,  within  Sventy  days 
after  the  payment  of  said  sua  to  the  clerk,   tender  or 
deliver  a  deed  to  the  plaintiff  a,  KTmt  fttata  the  Master 
la  directed  to  execute  said  deed  la  the  name  and  stead  of 
the  said  defendant,   George  Hatjlaanolla «     TPc  decree  also 
provided  Shut   in  the  event   the   plaintiffs  do  not  pay  the  amount 
found  to  be  due  as  in  the  decree  provided  thr-t  then  th$y 
shall  forfeit  their  rights  under  the  contract  and  defendant, 
George  liatjiiaauolia,   shall  have  the  right  to  iaae&iate 
possession  of  said  premises  and  also  a  vsiX  of  assistance 
to  enforce  the  saise. 

To  reverse  this  decree  the  defendants  have  pros- 
eovited  an  appeal  to  this  court.     The  record  discloses  that 
the  decree  was  entered  on  Deoeafcer  10,   1947  and  that   on 
December  19,  1947,  prior  to  the  expiration  of  the  ten  days 
as  provided  in  said  decree,   the  plaintiffs  paid  to  the 
olerk  of  the   Circuit  Court  for  the  use  of  the  defendant, 
George  Hatjiflanolis,  the  suss  of    ;-5S86.06,  being  principal 
and  interest  in  full  to  December  1©,    1847  as  provided  by 
said  decree  and  received  from  the  clerk  a  receipt   therefor. 

In  the  brief  of  counsel  for  appellants  the  state- 
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ment  is  as da  that  where  the  form  of  decree  gives  the 

plaintiffs  the  option  of  paying  •  certain  amount  of 

raoney  within  a  given  length  of  tisne  in  return  for  which  a 

defendant  is  required  to  execute  a  deed,   a  freehold  is  not 

directly  involved  and  therefore  in  the  instant  ease,   this 

court  has  Jurisdiction  of  the  appeal.     Several  cases  are 

cited  in  support  of  this  proposition  "but  the  cuestion  of 

Jurisdiction  is  not  argued.     Counsel  for  appellees  naade 

no  motion  to  transfer  this  cause  to  ths   Supreme  Court  but 

state  that  a  freehold  is  involved  and  call  our  attention 

to  the  oas«fi  of  Lwls  v,   McOresdy,  57B  111.   364;  Uittkla: 

v.   Kmmt   392  111.  400;  Powell  v,   Huey,   241  III.  133  and 

Sioh  v.   Oaervonko,   330  111.   455. 

A  freehold  is  involved  within  the  meaning  of  the 

constitution  and  statute  where  the  decree  results  in  one 

losing 

party  gaining  and  the  a  the  reaming  a  freehold  estate  or 

where  the  title  to  a  freehold  is  so  put  in  issue  by  ths 
pleadings  that  the  determination  of  tht  case  necessarily 
involves  a  decision  with  respect  to  the  ownership  of  the 
real  estate  altho  the  decree  does  not  result  in  one  party 
ga&ning  and  the  othor  losing  the  estate.    (3winson  v. 
Sodaaan,  369  111.  442;   3anford  v.  Kane,   127  111.   591).     In 
the  sanford  case  the  court  said  that  bills  to  foreclose 
mortgages,   or  to  establish  other  liens  or  to  redeem  where 
the  right  to  redeem  is  the  only  question  litigated,  do  not 
ordinarily  involve  freeholds  because  by  payment  of  the 
aoney  necessary  to   discharge  the  lien,   execution  of  the 
decree  which  raay  divest  one  of  the  parties  of  his  freehold, 
is  prevented.     The  ;3winson  case  was  a  suit  to  have  a  deed 
declared  a  mortgage  and  to  redeem  from  it.     The  Chancellor 
rendered  a  decree  in  favor  of  the  plaintiff  and  the  de- 
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fendant  appealed  to  the  Supreme  Court.     Efefct  court 

transferred  the  oaur.e  to  thin  court  ore  ir.  the  course 
of  it*D   Opinion  eald:      (p.   #6)    "In  determining  vheSher 
a  freehold  Is  involved  It   is    tnut«r&ttl  v.-hlcb  way  the 
trial  court  decided  the  Is r;ue   (eitlug  easee).     A  decree 
In  favor  Of  &  party  claiming  a  rigisti  of  redemption  merely 
establishes  his  right  to  redoes,   of  vihlch  a©  say  or  may  not 
olect  to  avail  hinooif.      (Siting  easts) .     Here  tlw  challenged 
decree  ordered  ft  conveyance  of  defendant*^  interest  in 
the  fftn  to  plaintiff  provided  he  paid  her  a  specified  sua 
of  taoney  within  a  designated  time.     On  the  other  hand,   if 
ho  -aid  not  pay     within  the  prescribed  period,  his  complaint, 
it  was  adjudged,   should  stand  dismissed  for  the  want   of 
equity.     The  pin  or  loss  of  a  freehold,   it  follows, 
'would  not  he  the  necessary  result  of   the  decree  rendered 
hut  would  depend  upon  the  subsequent  act  or  inaction  of 
the  plaintiff,      (Citing  oases).* 

In  the  instant  case  the  coaplelnt  £3  finally 
aasno'sd  and  upon  which  relief  was  granted  was  a  complaint 
for  the  specific  performance  of  a  written  contract.     The 
answer  of  the  defendant  alleged  ft  broach  of  that  contract 
by  the  plaintiff  and  a  forfeiture  thereof  by  the   defendant. 
The  decree  found  the  issues  for  the  plaintiffs  and 
specifically  enforced  tee  provial  ons  of  the  contract,  and 
directed  the  conveyance  of  ths  premises  upon  the  payment 
of  a  specified  sua  which  was  found  due  from  ths  plaintiffs 
to  the  defendant  under  the  contract.     The  complaint  offered 
and  tendered  this  amount  to  ths  defendant  and  the  record 
shows  the  plaintiffs  sads  good  their  tender  and  deposited 
with  the  Clerk  of  the  court  for  the  use  of  the  defendant. 
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within  the  time  specified  in  the  decree,   the  amount,   so 
found  due  the  defendant  under  the  oontract. 

In  Robnett  v.   Miller,   303  111.   515  It  appeared 
that  In  1905  James  M.   Robnett,  who  was  the  owner  of  certain 
lots  in  Centralia  conveyed  them  to  A.  H.  Young.     On  April  2, 
1907  Young  conveyed  them  to  Isaac  0.  Hester  and  on  the   same 
day  Hester  entered  into  a  oontract  with  Robnett  in  which 
Hester  agreed  that   he  would  convey  these  lots  to  Robnett 
for   11500.00  and  Robnett  agreed  to  pay  that  amount  together 
with  taxes.     In  1913  Robnett  conveyed  two  of  the  lots  to  his 
son.     On  May  22,   1920  Hester  conveyed  some  of  the  lots  to 
II*   M.   English  and  F.   B.   Miller  the  deed  to  them  stating 
Hal  it  was  subject  to  the  contract  of  April  2,   1907  be- 
tween Hester  and  Robnett.     In  September  1920,   Robnett  and 
others  filed  their  bill  to  have  the  deed  from  Young  to  Hester 
declared  a  mortgage.     The  defendants  answered  denying  that 
the  deed  was  a  mortgage  and  filed  a  cross-bill  asking   that 
the  contract  of  April  2,   1907  be  declared  forfeited  and  that 
the  deed  of  1913  from  Robnett  to  his  son  might  be  cancelled. 
Upon  a  hearing,   the  original  bill  as  amended,  was  dismissed 
and  a  decree  rendered  granting  the  relief  sought  by  the 
cross-bill.     In  affirming  this   decree  the   Supreme  Court 
saidK   "counsel  for  defendants  in  error  argue  that  this 
court  does  not  have  jurisdiction  of  this  case  but   that  it 
should  have  been  taken  to  the  Appellate  Court,   as  no  free- 
hold is  involved.     This  court  has  held  that  a  freehold  is 
involved,    'within  the  sense  of  the  constitution  and  statute, 
only  in  cases  where  the  necessary  result  of  the  judgment  or 
decree  is  that   one  party  gains  and  the  other  loses  a  freehold 
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estate,   or  when  the  title  Is  so  put  in  issue  by  the  pleadings 

that  the  decision  of  the  case  necessarily  involves  a  decision 

of  such  issue.1      (Prouty  v.    Moss,   188  111.   84;   WM^.^tt^e^  V. 

Hudgens,   130  id.    225;   3anford  v.   Kane,   127  id.   591).      In 

case  the  decree  of  the  circuit   court   should  be  reversed  in 

this  proceeding  Miller  and  English  would  lose  a  freehold 

and  Robnett  and  his   son  would  gain  such  a  freehold.     The  writ 

of   error  was  properly  sued  out   direct  to  this  court. " 

Lewis  v.   MoOreedy,   373  111.   264,   was  a  suit  for 
specific  performance  of  a  contract  of  sale  of  land.     A  decree 
of  specific  performance  was  entered  by  the  Circuit  Court  and 
the  defendants  appealed.     The  court  stated  that   a  freehold  was 
involved  and  oited  Powell  v.   Kuey,   241  111.   132  and  Kioh  v. 
Czervonko,   330  111.   445.     In  answer  to  the  contention  that 
the  tender  of  the  purchase  money  was  not  sufficient  the  court 
said^that  the  general  rule  is,   that  to  entitle  a  purchaser 
to  demand  a  deed  and  maintain  a  bill  for  specific  performance, 
it  is  sufficient  that  he  is   ready  and  offers  to  pay  any  sum  thst 
may  be  found  to  be  due  and  still  unpaid  and  to  comply  with  the 
contract  on  his  part  and  that  this  rule  is  particularly  app- 
licable in  cases  involving  unsettled  accounts  between  the 
parties  and  that  under  those  circumstances  It  is  sufficient 
for  the  purchaser  to  show  a  willingness  and  ability  to  pay 
such  amounts  as  laay  be  found  to  be  due  upon  an  accounting. 

Miller  v.   Petttngill,   392  111.   117  was  a  suit   to 
quiet  title.     The  oomplaint  alleged  that   the  defendants  unlaw- 
fully claimed  a  right  to  purchase  the  land  involved  by  virtue 
of  a  contract  of  sale   and  that  this  contract  constituted  a 
cloud  upon  plaintiff's  title.     The  assignee  of  this  contract 
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intervened  and  filed  a  counter-claim  for  specific  per- 
formance of  the   contract.      The  Chancellor  found  the  all- 
egations of  the  counter-claim  to  "be  true,   decreed  specific 
performance  and  directed  the   assignee  to  pay  the  plaintiff 
the  purchase  price,    111, 000. 00,   upon  the  tender  and  delivery 
of  the  deed  and  a  direct  appeal  was  prosecuted  to  the  Supreme 
Court  resulting  in  the  decree  of  the  circuit   court  being 

affirmed. 

At  the  time  of  the  institution  of  this  proceeding 
appellant,  George  Hatjimanolis,  was  the  record  owner  of  the 
title  to  the  premises  involved  herein.  If  the  decree  of  the 
chancellor  is  affirmed  Mrs  renult  thereof  will  be  that  app- 
ellant, George  Hatjimanolis  will  lose  the  title  to  the  freehold 
and  appellees  will  gain  title  thereto.  If,  however,  the  decree 
of  the  lower  court  is  reversed,  the  result  thereof  will  be 
that  the  contract  which  appellees  seek  to  specifically  enforoe 
must  be  held  to  have  been  forfeited  or  unenforcable  and  that 
appellees  have  no  rights  under  that  contract  and  the  title  to 
the  freehold  will  remain  in  George  Hatjimanolis. 

The  lsaues  made  by  the  pleadings  requires  a  determ- 
ination whether  the  contract  of  sale  executed  by  the  parties 
in  1932  has  or  has  not  been  forfeited.  If  it  has  not  been 
forfeited  and  if  appellees  are  entitled  to  have  it  specif icfclly 
enforoed  as  decreed  by  the  Chancellor,  then,  appellant,  George 
Hatjimanolis,  will  lose  a  freehold.  Appellants  insist  that 
the  contract  has  been  forfeited  and  that  George  Hatjimanolis 
Is  the  absolute  owner  of  the  freehold.  Appellees  insist  that 
the  written  contract  of  1932  has  not  been  forfeited  and  is 
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valid  and  seek  to  have  it's  provisions  specially  enforced  and  a 
conveyance  made  by  the   seller  pursuant  to  the   terms  of  the 
contract*     A  freehold  is   necessarily  involved  in  this   appeal. 

The  court  not  having  Jurisdiction  of  the  Issues 
involved  in  this  appeal,  this  cause  is  transferred  to  the 
Supreme  Court. 

Cause  transferred. 
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APPEAL  FROM  CIRCUIT  COURT, 
COOK  COUNTY. 


445  03 

ELAINE  LOVELLETTE  and 
JALiES   LOVELLETTE, 

Appellants, 

v. 

FIRST  FEDERAL  SAVINGS  AND 
LOAN  ASSOCIATION,  a  corpo- 
ration, and  CHARLES  E.  JOERN 
and  ELEANOR  L.  JOERN,  his 
wife, 

Appellees. 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Plaintiffs  sued  at  law  to  recover  damages  for  the 
alleged  breach  of  a  written  contract  entered  into  between 
then  and  the  defendants  Charles  E.  Joern  and  Eleanor  L. 
Joern  for  the  purchase  by  plaintiffs  of  a  house  in  La 
Grange  to  be  constructed  by  the  defendants,  the  Joerns. 
The  breaches  claimed  are  that  the  Joerns  did  not  deliver 
possession  rf   the  building  at  the  tine  required  by  the 
contract  and  that  portions  of  the  work  were  defective. 
In  the  sane  suit  plaintiffs  also  sought  to  recover 
damages  against  the  defendant  First  Federal  Savings 
and  Loan  Association,  from  which  plaintiffs  borrowed  a 
portion  of  the  purchase  price  for  the  property  and  as 
security  executed  a  mortgage  tc  the  loan  association. 
It  is  alleged  in  the  complaint  that  the  loan  association 
has  not  properly  accounted  for  the  funds  in  its  possession 
with  respect  to  $2279.50  of  various  funds  received  by  the 
association,  constituting,  as  plaintiffs  allege,  conversion 
of  said  monies.  At  the  close  of  plaintiffs'  case  the  court 
granted  defendants'  notions  for  a  directed  verdict,  and 
entered  judgment  in  favor  of  defendants,  fron  which  plain- 
tiffs appeal. 
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It  appears  from  the  evidence  that  plaintiffs  had  sold 
to  Harry  Owen,  Sr.,  their  farm  and  hone  located  south  of 
Downers  Grove  in  December  1941,  and  received  a  $14,000.00 
mortgage  as  part  payment.   They  then  purchased  from  defend- 
ants Charles  E.  and  Eleanor  L.  Joern  a  lot  and  building  which 
was  in  the  process  of  construction.  The  purchase  price  was 
$23,000.00,  payable  $5000.00  at  the  tine  of  the  contract, 
$4000.00  cash  and  a  $14,000.00  mortgage  at  the  closing  of 
the  deal.  The  $4000.00  cash  was  to  be  deposited  in  escrow 
on  or  before  January  15,  1942,  and  the  $14,000.00  security 
was  to  be  either  a  mortgage  for  that  amount  on  the  Lovellette 
farm  as  executed  by  Harry  Owen,  the  purchaser  of  the  farm, 
or  $14,000.00  on  the  lot  and  building  obtained  by  plaintiffs 
from  the  defendant  loan  association.   The  $5000.00  down  pay- 
ment was  made  by  means  of  plaintiffs'  check  to  the  Joerns 
dated  December  9 >  1941.  Construction  of  the  house  was  com- 
pleted in  January  1942,  The  $4000.00  to  be  paid  on  completion 
of  the  building  was  not  deposited  in  escrow  but  was  paid  by 
plaintiffs  to  the  Joerns  by  check  dated  January  14,  1942, 
certified  by  the  First  National  Bank  on  March  4,  1942.   It 
is  conceded  by  plaintiffs  that  they  paid  $4000.00  to  the 
sellers  and  obtained  the  $14,000.00  mortgage  from  the  loan 
association.  The  $14,000.00  proceeds  from  the  mortgage  were 
not  enough  to  pay  for  all  labor  and  materials,  and  under  date 
of  March  13,  1942  the  loan  association  wrote  plaintiffs  that 
they  had  received  the  sworn  contractor's  statement  in  the 
amount  of  $20,031.66,  waivers  of  lien  totalling  $5627.20  and 
checks  totalling  $2683.96  fron  William  Joern  and  Sons,  the 
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contractors^  and  further  advising  that  the  amount  of 
$14,404.46  held  on  deposit  in  the  Loans-in-Process  account 
for  the  purpose  of  paying  the  balance  due  for  construction 
costs  would  be  disbursed  in  accordance  with  the  sworn  con- 
struction statement  only  upon  receipt  of  full  waivers  of 
lien  for  all  labor  and  materials  used  in  construction  of 
the  building.   The  evidence  discloses  that  the  orders  for 
payment  were  signed  both  by  the  contractor  and  Mrs, 
Lovellette  authorizing  the  loan  association  to  pay  out 
the  money,  and  that  the  latter  secured  a  waiver  of  lien 
on  each  payment  which  they  made. 

With  respect  to  the  claimed  conversion,  it  is  con- 
ceded that  the  loan  association  accounted  for  $14,404.46. 
There  is  nothing  in  plaintiffs'  evidence  to  indicate  that 
it  received  any  other  or  greater  sum  from  the  Lovellettes, 
All  other  funds  received  by  the  lean  association  for  dis- 
bursement were  obtained  not  from  plaintiffs  but  represented 
a  deposit  from  the  firm  of  William  Joern  and  Sons,  the 
general  contractor.  This  deposit  was  to  make  certain  that 
no  mechanic's  lien  would  be  filed  against  the  building,  and 
when  waivers  of  lien  crvering  all  items  of  the  contractor's 
statement  were  received  it  was  intended  that  this  fund  should 
be  returned  to  the  builder.   The  record  shows  that  waivers 
were  received  for  all  items  that  were  properly  paid  on  order 
of  the  plaintiffs,  and  that  a  full  accounting  was  made. 
William  Joern  and  Sons  are  not  parties  to  this  suit.   On 
that  state  of  the  record  we  think  the  court  properly 
directed  a  verdict  in  favor  of  the  loan  association,  since 
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there  was  no  evidence  that  it  had  paid  to  the  Joerns  with- 
out authorization  by  plaintiffs  any  suns  of  coney  belonging 
to  or  deposited  by  plaintiffs  -r  that  it  was  guilty  of  the 
conversion  of  any  monies  whatever. 

The  gravamen  of  the  claim  against  the  defendants 
Charles  Ec  Joern  and  Eleanor  L,  Joern  is  that  there  were 
material  breaches  of  the  written  contract  by  reason  of  de- 
fective construction.  The  court  also  directed  a  verdict  in 
:  favor  of  defendants  on  this  phase  of  the  litigation  on  the. 
theory  that  plaintiffs  had  not  made  a  prima  facie  case.  The 
written  contract  between  the  parties  provided  that  all  work- 
manship and  materials  referred  to  in  the  specifications  or 
shown  on  the  drawings  attached  thereto  were  to  be  of  the 
best  respective  kinds  and  grade,  and  all  execution  was  to 
show  first-class  workmanship.   Plaintiffs  introduced  con- 
siderable evidence  with  respect  to  broken  sewer  tile  running 
from  the  soil  pipe  of  two  bathrooms  which  caused  a  leakage 
in  the  basement,  resulting  in  considerable  water  on  the 
basement  floor  and  a  bad  odor.   Plaintiffs'  witnesses  also 
testified  that  the  heating  plant  was  not  in  working  order, 
the  temperature  in  different  parts  of  the  building  being 
'"uneven"!  that  there  was  a  considerable  bulge  in  the  floor 
of  the  living  room  and  dining  room,  with  resultant  looseness 
of  the  flooring!  that  a  crack  appeared  in  the  south  garage 
wall,  beginning  about  one  foot  under  the  roof  and  extending 
diagonally  across  the  garage  window,  becoming  longer  and 
wider  with  time  so  that  "you  could  see  daylight  through 
it,  if  you  were  inside  of  the  garage" j  that  there  was  a 
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crack  in  the  bedroom  downstairs  in  the  southeast  corner  of 
the  h~use  which  at  first  came  d  wn  the  window  of  the  long 
wall  and  eventually  cane  down  to  the  ground,  the  witness 
describing  it  as  "clear  through  to  the  inside,  and  the  wall 
paper  is  cracked  underneath  the  window.  *#*  It  is  close  to 
quarter  of  an  inch  outside  and  inside";  that  there  was 
another  crack  in  the  north  bedroom  upstairs  where  "the  paper 
was  cracked  about  2-1/2  or  two  feet  in  length  and  1/4-  of 
an  inch  in  width.   I  saw  it  was  cracked  en  the  outside.   It 
started  *-*-*  under  the  edge  of  the  roof  about  2-1/2  feat  and 
1/4  wide,  the  sane  as  on  the  inside";  that  in  the  south  bed- 
room the  window  sill  was  "all  gouged,"  cne  of  the  wooden 
frames  holding  the  glass  being  "gouged  out,"  There  is  also 
evidence  of  several  minor  defects.  Witnesses  testified  that 
these  various  defects  appeared  within  a  short  tine  after 
plaintiffs  took  possession.  We  think  this  evidence  should 
have  been  submitted  to  the  jury  to  determine  whether  there 
were  such  defects  in  construction,  and  whether  they  con- 
stituted a  breach  of  the  written  contract  between  the  par- 
ties, and  for  the  assessment  of  damages,  if  any.   The  rule 
is  well  settled  that  on  a  notion  for  a  directed  verdict, 
"the  sole  question  presented  to  the  court  is  whether,  ad- 
mitting the  evidence  in  favor  of  the  plaintiff  to  be  true, 
that  evidence,  together  with  all  legitimate  conclusions  and 
inferences,  fairly  tends  to  sustain  plaintiff's  cause  of 
action."  Blbers  v.  Standard  Oil  Co..  331  111.  App,  207, 
citing  Vieceli  v.  Cunnings T  322  111.  App.  559.  Under  that 
ru^#  the  court  has  no   authority  to  pass  upon  the  credibility 
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of  witnesses  or  to  weigh  the  evidence;  these  are  purely- 
jury  functions. 

In  the  view  we  take,  the  judgment  in  favor  of 
First  Federal  Savings  and  Loan  Association  should  be 
affirmed,  and  it  is  so  ordered^  but  the  judgment  in 
favor  of  Charles  E.  and  Eleanor  L.  Joern  should  be. 
reversed  and  the  cause  remanded  with  directions  for  a 
new  trial  upon  the  merits,  and  it  is  so  ordered. 

Judgment  affirmed  in  part  and 
reversed  in  part,  and  cause 
remanded  with  directions. 

Sullivan,  P.  J.,  and  Scanlan,  J.,  concur. 
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CHRIS  N.  POPE, 


Appellant, 


v. 


WALTER  L.  GREGORY,  JAMES  B. 
CASHIN  and  WILLIAM  F.  CLARKE-, 
Civil  Service  Commissioners 
of  the  City  of  Chicago, 

Appellees. 


APPEAL  FROM  CIRCUIT 
COURT  OF  COOK  COUNTY. 


338I.A.  402 

MR.  JUSTICE  SCAKLAN  DELIVERED  THE  OPINION  OF  THE 


COURT. 

A  certiorari  proceeding  brought  Tiy  plaintiff,  Chris 
N.  Pope,  to  review  the  action  of  the  Civil  Service  Commis- 
sion of  the  City  of  Chicago  in  ordering  his  discharge  from 
his  position  as  a  patrolman  in  the  classified  service  of 
the  Department  of  Police  of  the  City  of  Chicago.   In  the 
trial  court,  after  a  motion  to  strike  the  complaint  for 
certiorari  was  denied,  defendants  filed  the  record  of  pro- 
ceedings in  re  plaintiff's  discharge.   Plaintiff  made  a 
motion  to  quash  the  return  of  the  said  Commission.  Upon 
a  hearing  the  trial  court  entered  an  order  quashing  the 
writ  of  certiorari  and  dismissing  plaintiff's  complaint 
for  certiorari  at  his  costs.   Plaintiff  appeals, 

Plaintiff  was  a  patrolman  of  the  Chicago  Police 
Department  in  March,  1943,  and  on  March  30,  1943,  he  was 
duly  served  with  a  copy  of  written  charges  that  had  been 
filed  against  him  with  the  Civil  Service  Commission,  These 
charges  and  the  specifications  in  support  thereof  are  here- 
inafter set  forth  in  the  Commission's  Findings  and  Decision. 

The  Commission  held  a  hearing  upon  the  charges  on 
March  31,  1943.   Plaintiff  was  present  in  person  and  was 
represented  by  an  attorney.  At  the  commencement  of  the  pro— 
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ceedings  the  charges  were  read  and  the  witnesses,  including 
plaintiff,  were  sworn.  Thereupon  plaintiff's  attorney 
entered  a  plea  of  nolo  contendere  on  behalf  of  plaintiff. 
The  following  is  the  substance  of  the  evidence  heard: 

William  A.  Hanrahan  testified  that  he  was  the  acting 
captain  of  the  31st  Police  District;  that  he  knew  plaintiff, 
who  was  a  police  officer  serving  in  that  District;  that  on 
Monday,  March  15,  194-3,  about  8:30  A.  II.,  he  arrived  at  the 
police  station  and  Lieutenant  Brandt,  who  was  on  the  first 
watch,  from  12:00  at  night  to  8:00  in  the  morning,  and 
Sergeant  Mark  Keane  came. into  his  office  and  reported  that 
Officer  Chris  N.  Pope,  who  was  assigned  to  duty  on  North 
avenue  from  Central,  which  is  5600,  to  Oak  Park  avenue, 
which  is  6800,  could  not  be  found  on  his  post  by  Sergeant 
Keane;  that  Sergeant  Keane,  who  covered  that  district,  had 
toured  the  neighborhood  fmm  5600  to  6800  North  avenue  and 
was  unable  to  find  Officer  Chris  Pope  on  his  post;  that 
Keane  stated  that  he  walked  back  and  forth  four  or  five 
times  on  Pope's  territory  and  was  unable  to  locate  him; 
that  he  finally  got  a  squad  car  and  they  went  to  2323  North 
Natchez  avenue,  which  is  an  engine  house;  that  they  walked 
in  and  leaked  around  and  then  went  in  the  back  and  found 
Chris  Pope  asleep  on  a  bench;  that  they  woke  him  up  and 
asked  him  what  was  wrong,  and  Pope  said  he  was  tired  and 
wanted  to  sleep,  and  that  Keane  immediately  brought  him  to 
the  station;  that  at  the  station  Lieutenant  Brandt  ordered 
Pope's  revolver  taken  away  from  him  and  made  a  report  in 
which  he  stated  that  Pope  was  in  an  intoxicated  condition; 
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that  he,  the  witness,  preferred  charges  against  Pope  before 
the  trial  b^ard;  that  they  tork  Pope  home  around  2:30  in  the 
morning,*  that  he  was  supposed  to  be  on  active  duty  at  the 
time.  Upon  cross-examination  the  witness  stated  that  prior 
to  that  time  there  had  been  no  "blame"  on  Pope's  record  "on 
my  watch," 

Lieutenant  Ignatius  J,  Brandt  testified  that  he  was 
a  lieutenant  of  police  in  the  31st  District  and  was  ac- 
quainted with  Pope j  that  Pope  was  an  officer  under  the 
command  of  the  witness  at  the  time  in  question;  that  on 
March  15,  1943,  at  about  2:15  A.  !?.,  Sergeant  Mark  Keane 

came  into  the  station  accompanied  by  Pope;  that  Keane  told 

the 

the  witness  that  he  had  toured  the  post  between/560C  and  6800 

blocks  on  North  avenue  and  had  failed  to  find  Officer  Pope; 
that  he  finally  went  to  the  engine  house  at  2323  F'-rth  Tatchez 
and  found  him  asleep  in  the  rear  part  of  the  engine  house 
and  that  be  brought  him  to  the  station;  that  Pope  was  under 
the  influence  of  liquor  and  the  witness  told  Keane  to  take 
Pope  home;  that  there  was  an  odor  of  intoxicating  liquor  from 
his  breath  or  person  at  the  time;  that  Pope  walked,  but  was 
unsteady;  that  his  speech  was  coherent.  The  following  then 
occurred:   "Mr.  Lucey  [Corporation  counsel  representing  the 
Civil  Service  Commission]:   Q.  Was  he  or  was  he  not  sober, 
or  would  you  say  he  was  intoxicated?  A.  He  was  intoxicated." 
The  witness  further  testified,  on  cross-examination,  that  he 
instructed  Sergeant  Keane  to  take  Pope's  revolver  away  from 
him.  The  following  then  occurred;   "Commissioner  Cashin: 
From  your  experience  when  you  saw  him  he  was  drunk?  The 


Witness:   That  is  right." 

Mark  F,  Keane  testified  that  he  was  a  sergeant  of 
police  of  the  31st  District  and  knew  plaintiff;  that  on  the 
morning  of  March  15,  194-3,  Pope  was  assigned  to  duty;  that 
Pope's  post  was  from  5^00  North  avenue  to  6800  North  avenue, 
on  the  north  side  of  the  street,  and  that  he  was  supposed  to 
patrol  his  beat  from  12:00  o'clock  midnight  to  8:00  A.  H,j 
that  at  1:00  A.  M,  on  March  15  the  witness  pulled  the  box 
at  Central  and  North  avenues  and  started  walking  west  and 
that  when  he  got  as  far  as  6800  west,  that  is,  Oak  Park 
avenue,  which  was  the  extreme  west  end  of  Officer  Pope's 
post,  he  did  not  find  himj  that  he  had  not  been  able  to 
locate  himj  that  as  he  was  standing  at  Oak  Park  avenue  and 
North  avenue  he  saw  a  police  squad  car  and  told  them  to 
drive  him  back  east  on  North  avenue  to  see  if  he  could 
locate  Pope j  that  he  got  in  the  car  and  they  made  three 
trips  over  Pope's  beat  but  were  unable  to  locate  him;  that 
he  then  asked  the  squad  men  to  drive  him  over  to  the  fire 
station  located  at  2323  North  Natchez  and  that  when  he 
arrived  at  that  station  he  found  Pope  asleep  in  the  rear 
of  the  fire  station  on  a  bench  about  1:50  A.  M.J  that  they 
told  him  in  the  fire  station  that  Pope  was  asleep  in  the 
rear  of  the  station;  that  the  light  was  out  there  and  he 
turned  on  the  light  and  shook  Pope  and  asked  him  the  reason 
for  leaving  his  post,  and  Pope  made  the  remark  to  the  wit- 
ness, saying,  "I  want  to  sleep.  Don't  bother  me."  "Q. 
Was  there  any  odor  of  liquor  from  him?  A,  Yes,  sir;  there 
was";  that  when  he  got  Pope  to  his  feet  he  could  see  that  he 
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had  been  drinking,  and  that  he  told  Pope  to  put  on  his  hat 
and  coat  and  come  with  the  witness  to  the  station;  that  Pope 
was  able  to  walk  under  his  own  power  without  any  help,  "'but 
he  didn't  walk  exactly  steady  or  straight,  but  he  walked 
out  a  fair  distance  ahead  of  me";  that  "his  speech  seemed 
very  thick  and  he  kept  asking  me  what  was  the  reason  I 
wanted  to  take  him  to  the  station  instead  of  letting  him 
stay  there  and  sleep" j  that  when  they  got  to  the  station 
he,  the  witness,  explained  the  matter  to  Lieutenant  Brandt 
as  to  v/here  he  had  found  Pope  and  the  condition  he  was  in 
and  what  Pope  had  said  to  him,  and  Lieutenant  Brandt  asked 
Pope  a  few  questions,  and  then  Lieutenant  Brandt  stated  that 
Pope  was  not  fit  for  any  further  police  duty  and  ordered  the 
witness  to  take  from  Pope  "all  the  city  property,  and  also 
the  service  revolver,  and  to  take  him  home  in  the  squad  car," 
and  the  witness  did  what  he  was  directed  to  do;  that  Pope  had 
not  made  any  statement  that  he  was  unable  to  work;  that  he 
said  that  he  was  sick,  had  pain,  and  went  over  to  the 
station  house  and  lay  down,  and  that  he  intended,  if  he  did 
not  get  better,  to  go  to  the  station  and  get  permission  to 
be  excused. 

Plaintiff,  called  as  a  witness  on  his  own  behalf j 
testified  that  about  10  o'clock  of  the  evening  in  question, 
before  he  went  to  work,  he  had  about  four  glasses  of  beer 
at  his  home;  that  he  left  the  station  and  walked  to  his 
post;  that  on  his  way  he  did  not  feel  so  good  so  he  thought 
he  would  drop  by  the  fire  station  located  at  North  Natchez 
avenue j  that  he  thought  he  would  stay  there  about  an  hour 
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and  would  then  feel  better,*  that  about  1:40  A.  H.  Sergeant 
Keane  came  into  the  fire  station  where  Pope  was  lying  down 
"in  the  back"  of  it,  shook  him  and  took  him  to  the  station. 
In  answer  to  a  direct  question  asked  by  Commissioner  Gregory 
of  the  Civil  Service  Commission  Pope  stated  that  if  an 
officer  feels  incapacitated  on  his  beat  it  is  the  rule  that 
the  officer  should  go  into  the  station  or  call  them*  that  he 
realized  now  that  he  had  made  a  grave  mistake  in  not  calling 
and  reporting  back  to  his  commanding  officer;  that  he  has  been 
reclassified  and  expects  to  go  into  the  army;  that  his  wife  is 
applying  for  a  position  and  she  feels  that  she  will  be  able  to 
sustain  herself  on  whatever  she  gets  from  him  while  he  is  in  • 
the  army;  that  he  knew,  as  a  policeman,  that  he  should  have 
gone  into  the  station  If  he  was  not  feeling  well;  that  when 
he  made  his  pull  he  could  have  trad  the  sergeant  that  he  was 
not  feeling  well,  but  that  he  did  not  do  this;  that  it  was 
about  seven  and  a  half  blocks  from  his  post  to  the  fire 
station,  and  that  from  his  beat  to  the  police  station  was 
about  eight  blocks;  that  he  had  about  four  glasses  of  beer 
at  his  home  before  going  on  duty,  and  that  about  twenty 
minutes  after  12  midnight  he  had  two  drinks  at  a  tavern 
located  on  his  post. 

At  the  conclusion  of  the  evidence  Commissioner 
Gregory  announced:   "We  will  take  this  case  under  advise- 
ment. " 

On  April  20,  1943,  the  Civil  Service  Commission 
filed  its  Findings  and  Decision,  which  reads  as  follows: 
"IN  THE  MATTER  OF  CHARGES  AGAINST  CHRIS  N.  POPE: 

"FINDINGS  AND  DECISION 
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"And  now,  the  Civil  Service  Commission  of  the  City 
of  Chicago,  having  met  in  Room  208  City  Hall,  on  the  31st 
day  of  March,  194-3,  fnr  the  purpose  of  investigating  the 
foregoing  charges,  proceeded  to  hear  and  did  hear  testimony 
of  the  witnesses,  a  record  of  which  is  preserved  and  on  file 
in  the  office  of  the  Commission, 

"And  upon  conclusion  of  all  the  evidence  and  argu- 
ment, the  Commission,  being  fully  advised,  finds  that  the 
following  charges  were  filed  against  Chris  N.  Pope  in  due 
form  of  law  on  the  19th  day  of  March,  1943: 

"CHARGES 

"Sec.  1,  viz:  Drinking  any  kind  of  Intoxicating  Liquor 
while  on  duty, 

"Sec.   2,  viz:   Intoxication. 

"Sec.   3,  viz:  Conduct  Unbecoming  a  Police  Officer  or 

employee  of  the  City  of  Chicago. 

"Sec.   5,  viz:   Neglect  of  Duty, 

"Sec.  9,  viz:  Sleeping  While  on  duty, 

"Sec.  13,  viz:  Leaving  Post  without  being  regularly 
relieved, 

' '  SPECIFICATIONS 
"It  is  charged  that  Chris  N.  Pope,  Star  No,  4171, 
a  policeman  in  the  service  of  the  City  of  Chicago,  Depart- 
ment of  Police,  was,  upon  March  15,  1943,  guilty  of  drinking 
intoxicating  alcoholic  liquors  and  being  intoxicated  there- 
from, in  that  upon  March  15,  I943  at  about  2:10  A.M.  the  said 
Chris  N,  Pope,  while  on  duty  in  the  31st  Police  District, 
City  of  Chicago,  was  under  the  influence  of  intoxicating 
alcoholic  liquors  and  by  reason  of  said  intoxication  he  had 
the  odor  of  alcoholic  liquor  upon  his  breath  and  person,  was 
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incoherent  in  his  speech,  was  unsteady  in  his  gait  and 

staggered  when  he  walked. 

"It  is  further  charged  that  the  said  Chris  N.  Pope 
was,  on  March  15,  1943  at  about  1:45  A.M.  guilty  of  sleeping 
while  on  duty,  in  that  the  said  Chris  N.  Pope,  while  assigned 
to  the  first  watch,  viz:  from  12:00  o'clock  midnight  to  8 
A.M.  en  March  15,  1943,  the  said  Chris  N.  Pope  was  found  and 
observed  asleep  on  a  bench  of  the  first  floor  of  a  building 
in  the  City  of  Chicago,  known  as  2323  N.  Natchez  Ave.  by 
Patrol  Sergeant  Mark  F.  Keane,  Star  N.  144,  31st  Police 
District,  City  of  Chicago  at  about  1:45  A.  M.,  March  15, 
1943. 

"It  is  further  charged  that  the  said  Chris  N.  Pope 
was,  on   March  15,  1943  guilty  of  neglect  of  duty  in  that  upon 
March  15,  1943  at  about  1:45  A.  M.  the  said  Chris  N.  Pope 
failed  and  neglected  to  remain  on  his  post  and  perforin  the 
duties  required  of  a  policeman  in  the  service  of  the  City 
of  Chicago,  Department  of  Police, 

"It  is  further  charged  that  the  said  Chris  N.  Pope 
on  March  15,  1943,  was  guilty  of  leaving  his  post  without 
being  regularly  relieved  in  that  upon  March  15,  1943  when 
going  on  duty  on  the  first  watch,  viz.  12:00  o'clock  midnight 
to  8  A.M.  he  was  assigned  at  roll  call  to  the  north  side  of 
North  Avenue  from  Central  Avenue  to  Oak  Park  Avenue  and  at 
about  1:45  A.M.  March  15,  1943  the  said  Chris  N,  Pope  was 
found  and  observed  asleep  at  2323  N.  Natchez  Avenue,  approxi- 
mately a  mile  distance  from  the  post  he  was  assigned  to 
travel,  by  Patrol  Sergeant  Mark  F.  Keane,  31st  Police 
District,  City  of  Chicago. 
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"The  Connission  further  finds  that  thereafter  due 
notice  was  served  upon  the  said  Chris  N.  Pope  on  the  20th 
day  of  March,  1943,  by  delivering  a  copy  of  said  notice  to 
the  said  Chris  N,  Pope,  in  person,  which  notice  is  in  words 
and  figures  as  follows; 

"CIVIL  SERVICE  COMMISSION 
"CITY  OF  CHICAGO 

"Chicago,  March  19,  1943. 

"To:  Patrolman  Chris  N.  Pope 

"Address  -  110  S.  Kostner  Ave. 

"Sir: 

"You  are  hereby  notified  that  charges  (a  copy  of 
which  is  hereto  attached)  have  been  filed  against  you 
before  the  Civil  Service  Commission  by  the  Commissioner  of 
Police,  under  Section  12  of  the  Civil  Service  Act 
(Removals),  and  that  the  Commission  has  ordered  that  a 
hearing  be  had  on  said  charges  in  Room  208  City  Hall,  on 
the  31st  day  of  March.  1943,  at  10:00  o'clock  a.m.,  at 
which  tine  and  place  you  nay  appear  and  be  heard  in  your 
defense,  if  you  see  fit. 

"BY  ORDER  OF  THE  COMMISSION! 

"(signed)   J.  S.  OSBORNE 


"SECRETARY 

"The  Connission  further  finds  that  together  with 
said  notice  a  copy  of  the  foregoing  charges  was  duly  served 
upon  the  said  Chris  N.  Pope,  in  person,  more  than  five  days 
prior  to  this  investigation!  that  the  said  Chris  N.  Pope 
appeared  in  person  at  this  hearing;  and  was  represented  by 
counsel;  that  he  and  his  counsel  were  present  throughout 
and  participated  in  the  examination  of  witnesses;  that  all 
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the  witnesses  were  duly  sworn,  and  testified;  that  the  said 
case  was  thereupon  taken  under  advisement  by  the  Commission, 

"The  Commission  further  finds  that  the  said  Chris  N. 
Pope  on  the  Ipth  day  of  March,  1943,  was  a  Patrolman  in  the 
Department  of  Police  of  the  City  of  Chicago. 

"The  Commission  further  finds  that  it  has  jurisdiction 
over  the  subject  matter  herein  and  of  the  person  of  the  said 
Chris  N,  Pope |  and  from  a  consideration  of  all  of  the  evidence 
before  it,  the  Commission  finds  the  said  Chris  N.  Pope  guilty 
of  the  following'; 

"Conduct  unbecoming  a  police  officer;  and  leaving  post 
without  being  regularly  relieved: 

"In  that  the  said  Chris  N.  Pope,  Star  No.  4171,  a 
policeman  in  the  service  of  the  City  of  Chicago  in  the 
Department  of  Police,  on  March  15,  1943  was  guilty  of  con- 
duct unbecoming  a  police  officer  of  the  City  of  Chicago, 
and  leaving  his  post  without  being  regularly  relieved^ 

"In  that  at  the  said  time  the  said  Chris  N.  Pope 
was  assigned  to  duty  on   North  Avenue,  from  5600  to  6800,  on 
said  North  .'.venue,  in  said  City  of  Chicago  to  prevent 
windows  from  being  smashed  in  that  vicinity;  that  his  hours 
of  duty  upon  said  assignment  at  said  time  were  from  12:00 
midnight  to  8:00  in  the  morning; 

"That  the  said  Chris  N.  Pope  at  about  1:15  a.m.  on 
said  March  15,  I943,  while  under  the  influence  of  intoxi- 
cating liquor,  left  his  post  of  duty  without  being  regularly 
relieved  and  without  permission  and  was  later  at  about  2:30 
on  said  morning  found  asleep  in  a  drunken  condition,  at  a 
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placc  approximately  a  mile  distant  from  the  said  post  to 
which  he  was  assigned  to  travel,  and  while  he  was  supposed 
to  be  on  dutyj 

"That  the  said  Chris  H,  Pope  is  irresponsible  and 
is  not  a  fit  person  to  be  upon  the  police  force  of  the  City 
of  Chicago; 

"Therefore,  because  of  the  findings  of  facts  and 
guilt  herein,  there  is  just  cause  for  the  removal  of  the 
said  Chris  N,  Pope  from  his  said  employment  in  said  Police 
Department  of  the  City  of  Chicago,  and  it  is,  therefore, 

"ORDERED,  That  the  said  Chris  N,  Pope  be  and  he  is 

hereby  ordered  to  be  and  he  is  hereby  discharged  from  his 

said  position  in  the  said  Police  Department  of  the  City  of 

Chicago,  and  from  the  service  of  the  City  of  Chicago, 

" ( s i gned )   WALTER  L.  GREGORY 

" ( s  i gne d )   JAMES  B.  CASHIN 

"Civil  Service  Commissioners 
"Chicago,  April  20,  1943, 
"Taken  under  advisement  March  31,  1943. 
"Cnmmissioners: 

"Walter  L.  Gregory 
"James  B.  Cashin" 

Plaintiff  contends  that  "the  jurisdiction  of  the 
Civil  Service  Commission  was  exhausted  by  its  direction  of 
reinstatement  on  April  12,  1943  and  its  subsequent  proceed- 
ings were  void  and  without  jurisdiction,"  This  contention 

is  based  upon  the  following  letter,  sent  by  the  Commission 

the 
to/Commissioner  of  Police,  City  of  Chicago: 

"April  12,  1943. 

"Honorable  James  P,  Allman, 
"Commissioner  of  Police, 
"City  of  Chicago. 

"Dear  Sir: 

"Relative  to  the  cases  of  — 


"!  i'i 
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Oscar  Aaflei.  patrolman,  29th  dist.,  F95138; 
Chris  F.  Pope,  patrolman  31st  dist.,  F96399, 
both  of  which  are  under  advisement.  It  is  the  recommendation 
of  the  Commission  that  the  said  Oscar  Aaflei  and  Chris  N. 
Po£6_be.  reinstated  pending  a  decision  in  their  cases. 
[Italics  ours.] 

"Please  have  their  respective  Captains  furnish  the 
Commission  with  a  monthly  report  as  to  their  conduct. 

"In  the  case  of  Oscar  Aaflei,  the  Commission  re- 
quests a  medical  report  as  tc  his  condition. 

"Yours  very  truly, 

"Secretary" 

Plaintiff  argues  "that  on  April  12,  1943  the  Civil 
Service  Commission,  in  the  exercise  of  its  discretion,  made 
its  decision  that  the  plaintiff  was  not  guilty  of  any  cause 
for  removal  from  the  classified  service  of  the  Police  De- 
partment and  should  be  reinstated.  The  order  of  reinstate- 
ment  of  April  12,  I943  at  the  direction  of  the  Civil  Service 
Commission  was  in  effect  a  finding  of  not  guilty,  or  insuffi- 
cient evidence  for  removal.   If  on  April  12,  1943  the  Civil 
Service  Commission  felt  that  the  plaintiff  had  been  shown 
to  be  guilty  of  some  substantial  shortcoming  rendering  his 
retention  detrimental  to  the  public  service,  it  would  have 
ordered  his  discharge  and  not  his  reinstatement.   In  factT 
if  such  were  the  opinion  of  the  Commission  it  would  have 
been  remiss  in  its  duty  in  directing  the  reinstatement  of 
the  plaintiff.   It  is  manifest,  therefore,  that  the  Commis- 
sion had  concluded  on  April  12,  1943  that  the  plaintiff  was 
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not  guilty  of  any  acts  rendering  his  reinstatement  improper. 
After  its  decision  of  April  12,  I943,  the  jurisdiction  of  the 
Civil  Service  Commission  was  exhausted,"  and  that  its  subse- 
quent findings  of  April  20,  1943,  were  outside  the  limits  of 
the  jurisdiction  of  the  Commission,  as  they  were  matters 
subsequent  to  the  effective  termination  of  the  case.  We 
will  endeavor  to  follow  the  arguments  advanced  by  plain- 
tiff in  support  of  his  position:  Plaintiff  states  that 
while  on  its  face  the  letter  of  April  12,  1943,  purports 
to  be  a  recommendation  of  the  Commission,  the  term 
"recommendation"  was  merely  a  polite  term  adopted  by  the 
Commission  in  making  its  order,  and  that  the  letter  must  be 
c-nstrued  as  an  order  of  the  Commission  to  the  Commissioner 
of  Police.  However,  in  his  motion  to  quash  the  record  of 
the  proceedings  of  the  Civil  Service  Commission  plaintiff 
stated  "that  on  April  12,  1943  the  Civil  Service  Commission 
in  a  letter  addressed  to  the  Commissioner  of  Police  re com" 
mended  the  reinstatement  of  the  plaintiff."  Plaintiff  dis- 
poses of  the  important  words,  "pending  a  decision  in  their 
cases,"  in  the  following  manner:   That  if  the  said  words  are 
taken  in  their  literal  sense,  the  "order"  would  amount  to  a 
reinstatement  of  plaintiff  "on  probation,"  and  that  as  the 
Commission  is  without  jurisdiction,  power  ^r  authority  to 
reinstate  an  employee  on  probation  the  words,  "pending  a 
decision  in  their  cases,"  are  without  force,  and  ineffectual! 
that  while  the  Commission  has  no  power  to  remove,  appoint  or 
reinstate  an  employee  to  his  position,  it  has  the  power  to 
order  the  removal  or  reinstatement  of  an  employee?  that  the 
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lotter  of  April  12,  1943,  must  be  interpreted  as  an  "order" 
by  the  Commission  to  the  Commissioner  of  Police  to  reinstate 
plaintiff  v/ithout  qualification.  The  letter  plainly  states 
that  the  case  against  plaintiff  is  under  advisement  and  that 
the  Commission  recommends  the  reinstatement  of  plaintiff 
pending  a  decision  in  his  case,  but  plaintiff  disposes  of 
these  important  words  -  indeed^  he  terminates  the  entire 
case  then  pending  against  him  -  in  the  following  manner: 
He  assumes  that  the  letter  of  April  12,  1943,  was  an  "order" 
by  the  Commission  to  reinstate  him  without  qualification  and 
insists  that  said  order  "was  in  effect  a  finding  of  not 
guilty,"  and  that  therefore  the  Commission,  when  it  wrote 
the  letter,  lost  jurisdiction  of  the  proceeding  which  had 
been  brought  against  him.  It  is  difficult  for  us  to  believe 
that  the  absurd  arguments  advanced  in  support  of  the  instant 
contention  are  seriously  made.  The  letter  of  April  12,  1943* 
is  bef-re  us,  and  it  plainly  states  that  the  charges  against 
Pope  are  under  advisement  and  that  the  Commission  recommends 
that  P"~pe  be  reinstated  pending  a  decision  in  the  case. 
Plaintiff's  arguments  are  not  based  upon  the  real  letter, 
but  upon  an  imaginary  letter  conjured  up  by  his  crunsel. 
Counsel  for  the  Commissioners  agree  with  plaintiff's  state- 
ment of  the  law  that  the  Commission  has  not  the  power  to  re- 
move, appoint  or  reinstate  an  employee  to  his  position.  They 
contend  that  the  Commission,  by  the  letter  of  April  12,  did 
not  reinstate  plaintiff  to  his  position!  that  it  merely 
recnnnended  to  the  Commissioner  of  Police  that  plaintiff 
be  reinstated  pending  a  decision  in  his  case;  but  that  even 
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if  the  letter  could  be  treated  as  an  order  to  reinstate 
pending  a  decision  in  the  case  against  plaintiff,  such  an 
order  would  be  a  nullity  and  would  have  no  effect  upon 
the  Jurisdiction  of  the  Commission  in  the  natter  of  the 
charges  against  plaintiff.  In  the  letter  the  Commission 
plainly  indicated  that  it  was  retaining  jurisdiction  of 
the  charges  against  plaintiff  until  it  had  rendered  its 
final  decision,  and  the  Findings  and  Decision  of  the 
Commission  shows  conclusively  its  interpretation  of  the 
letter.  The  contention  of  plaintiff  that  the  letter  was, 
in  effect,  a  finding  that  plaintiff  was  not  guilty  of  the 
charges  pending  against  him  is  so  ridiculous  that  it  does 
not  merit  serious  consideration.  Counsel  for  the  Commis- 
sioners earnestly  contend  that  the  Civil  Service  Act  is  for 
the  protection  of  the  public  as  well  as  the  employees,  and 
that  it  would  be  a  grave  mistake  to  hold  that  the  Commission 
by  the  letter  of  April  12,  194-3,  decided  the  case  against  . 
plaintiff  in  his  favor  and  thereby  exhausted  its  jurisdic- 
tion. 

Plaintiff  contends  that  the  Commission  considered 
and  incorporated  in  its  records  hearsay  documents;  that 
"the  consideration  of  such  hearsay  reports  deprived  the 
plaintiff  of  a  fair  and  impartial  hearing  and  of  the  oppor- 
tunity to  cross-examine  about  these  reports;  and  their  con- 
sideration by  the  Commission  was  not  a  mere  technical  error, 
but  was  a  matter  of  substance."  It  appears  that  on  April 
i=J2>  194-3,  the  secretary  of  the  Commission  received  the 
following  communication: 
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"Received 
"April  20,  1943 
"Secretary 
"Civil  Service  Commission 

"J.S.O. 

"OFFICE  OF  THE-  COMMISSIONER  OF  POLICE 

"April  19,  1943. 

"To  The  Honorable 

"Civil  Service  Commissioners, 

"Gentlemen: 

"On  March  31,  I943  a  hearing  was  held  by  your  Commis- 
sion on  charges  preferred  against  Patrolman  Chris  N.  Pope, 
31st  District. 

"The  case  was  taken  under  Advisement,  and  you,  also, 
requested  that  the  Captain  of  this  Patrolman's  District 
submit  a  monthly  report  on  his  conduct, 

"Pursuant  thereto,  we  attach  hereto  copies  of 
reports  from  the  Commanding  Officer  of  the  31st  District, 
the  Acting  Captain  of  the  33rd  District,  and  Sergeant 
Wentzel  and  Lieutenant  Brandt  of  the  31st  District, 
relative  to  this  Patrolman's  conduct  on  April  17th  and 

18 th,  1943.  " 

"This  is  referred  to  you  for  your  information 
and  further  advice  as  to  the  disposition  of  the  matter, 

"Patrolman  Pope  has  been  suspended  as  of  this  date. 

"Yours  very  truly, 
'   "(signed)   James  P.  Allman 
n-tps  "Commissioner  of  Police 

"31st  District,  April  19th,  1943. 
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"From:        Commanding  Officer,  31st  District. 

"To:  Commissioner  of  Police. 

"Subject:      Ptlmn,  Chris  N.  Pope,  star  #4171,  31st  District. 

"On  April  14th,  1943,  Ptlmn.  Chris  N.  Pope,  star 
#4171,  31st  District,  was  restored  to  duty  per  Special  Order 
#3176,  after  being  brought  before  the  Civil  Service  Commis- 
sion on  Charges  of  Intoxication,  Neglect  of  Duty,  Sleeping 
While  on  Duty  and  Leaving  Post  without  Being  Regularly 
relieved, 

"His  case  is  still  under  advisement,  as  per  attached 
Communication  dated  April  13th,  I943,  from  your  office. 

"On  April  13th,  1943,  I  instructed  Ptlmn.  Chris  N. 
Pope  to  report  to  my  office,  which  he  did  at  4:00  p.m.  I 
informed  him  as  to  the  monthly  report  requested  by  the  Civil 
Service  Commission  as  to  his  conduct  in  the  future  and  that 
his  case  was  still  under  advisement.  At  this  time  I  sus- 
pected that  he  had  several  alcoholic  drinks  in  his  person 
and  informed  him  to  that  effect,  but  he  vehemently  denied 
that  he  had  been  drinking, 

"He  worked  the  4:00  p#n.  to  12  midnight  watch  at 
the  31st  District  on  April  14th  and  15th,  1943,  and  on 
April  16th,  1943,  was  detailed  to  the  33rd  District  with 
two  other  patrolmen  from  the  31st  District. 

"On  April  17th,  1943,  Ptlmn.  Chris  N,  Pope  failed 
to  report  at  the  33rd  District  for  dutyj  neither  did  he 
report  to  the  31st  District. 

"On  April  18th,  1943,  the  said  patrolman  failed  to 
report  at  the  33rd  District  for  duty;  neither  did  he  report 


;UJ.  :::  v.. 


■•:•  .  i 


-18- 

to  the  31st  District. 

"Patrol  Sergeant  Arthur  J.  Wentzel  cculd  not  contact 
the  said  Patrolman,  although  he  attempted  several  times, 

"On  April  18th,  1943,  Patrol  Sergeant  Wentzel,  31st 

Dist.,  talked  to  patrolman  Pope  on  the  telephone  at  about 

4:00  p.m.  and 

"31st  District  April  17th,  I943 

"From:       Sergt.  Wentzle,  31st  District. 

"To:        Commanding  Officer,  31st  District. 

"Subject:    Absent  Without  Permission.  -  Ptlmn.  Chris  N.  Pope, 

31st  Dist. 

"At  4:00  p.m.,  April  17th,  I943,  I  was  assigned  by 
Lieut.  Brandt,  31st  District,  to  go  to  the  33rd  District 
with  Ptlmn.  Fred  Hartmann  of  the  31st  District,  to  replace 
Ptlmn.  Chris  N.  Pope,  who  was  detailed  to  the  33rd  District 
and  also  ascertained  why  Ptlmn,  P^pe  failed  to  report  for  duty. 

"Upon  my  arrival  at  the  33rd  District  I  was  informed 
by  Lieut.  Walsh,  33rd  District,  that  Pltmn.  Pope  had  failed 
to  report  for  duty,  I  then  went  to  Ptlmn,  Pope's  home  at 
110  S,  Kostner  avenue,  3rd  Floor,  arriving  there  at  about 
5:10  p.m.,  4—17-43  and  rang  the  doorbell  several  times  and 
also  knocked  on  the  door  but  was  unable  to  receive  any 
response. 

"I  continued  to  call  his  home  several  times  between 

6  p.m.  and  11:20  p.m.  but  no  ~ne  answered  the  phone.   I 

called  the  33rd  District  and  they  informed  me  that  they  had 

not  heard  from  or  seen  Ptlmn,  Pope  between  3*45  p.m.  and 

11:45  p.n,,  4-17-43. 

"(signed)  Arthur  J,  Wentzel 
"Sergt,  star  #41" 
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Plaintiff  contends  that  the  foregoing  reports  were 
considered  by  the  Commission  in  making  up  their  decision, 
but  this  contention  is  not  supported  by  the  record.  The 
record  shows  that  the  reports  were  not  received  by  the 
secretary  of  the  Commission  until  April  20,  1943,  The 
Findings  and  Decision  of  the  Commission  was  filed  on  that 
date.   It  is  lengthy  document  that  undoubtedly  took  con- 
siderable time  to  prepare.   In  addition  to  the  preparation 
of  that  document  the  Commission  also  prepared  and  trans- 
mitted to  the  Commissioner  of  Police,  on  the  same  date, 
the  following  letter: 

"Commissioners 
"Walter  L.  Gregory 
"James  B,  Cashin 


"James  S.  Osborne,  Sec'y, 

"CITY  OF  CHICAGO 

"Civil  Service  Commission 

"April  20,  1943. 

"Hon.  James  P,  Allman, 

"Commissioner  of  Police, 
"City  of  Chicago, 

"Dear  Sir: 

"The  Commission  on  this  date  found  the  following 

member  of  the  Police  Department  guilty  of  the  charges 

indicated,  and  ordered  that  he  be  discharged  from  the 

service  of  the  City  of  Chicago: 

"Chris  N.  Pope,  patr-lman,  31st  dist.,  F96399: 
"Conduct  unbecoming  a  police  officerj 
"Leaving  post  without  being  regularly  relieved, 

"This  case  was  heretofore  taken  under  advisement, 

"BY  ORDFR  OF  THF  COMMISSION: 

"(SIGNED)  J.  S.  Osborne, 


I'SF.f.'RF.TARV 
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We  think  there  is  nerit  in  the  argument  of  counsel 
for  the  Commissioners  that  the  only  reasonable  presumption 
from  the  record  is  that  the  decision  of  the  Commission  was 
rendered  prior  to  the  receipt  of  the  interdepartmental 
reports  of  April  17  and  18,  1943,  Nowhere  in  the  Findings 
and  Decision  of  the  Commission  or  its  communication  of  April 
20,  1943,  to  the  Commissioner  of  Police  is  there  any  refer- 
ence to  the  interdepartmental  reports  of  April  17  and  18, 
1943.  Plaintiff  asks  why  the  Civil  Service  Commission  in- 
cluded the  interdepartmental  reports  of  April  17  and  18, 
1943,  in  its  return  if  said  reports  were  not  considered  by 
it.  Counsel  for  the  Commissioners  respond  that  the  Commis- 
sion, as  a  matter  of  policy,  includes  in  its  return  to  any 
writ  of  certiorari  the  entire  files  in  the  case.  Upon  the 
record  before  us  we  would  not  be  justified  in  assuming  that 
the  reports  in  question  were  considered  by  the  Commissioners 
in  making  up  their  findings  and  decision. 

We  find  no  merit  in  the  further  contention  of  plain- 
tiff that  the  Civil  Service  Commission  did  not  follow  the 
form  of  proceedings  legally  applicable  in  that  it  failed  to 
certify  to  the  Commissioner  of  Police  a  proper  finding  and 
decision  as  required  by  statute. 

We  have  before  us  the  appeal  of  a  former  police 
officer  who  plead  guilty  to  the  charges  made  against  him, 
and  in  his  own  testimony  admitted  that  these  charges  were 
true.   He  was  in  the  possession  of  a  leaded  revolver  at 
the  time  in  question,  and,  as  has  been  well  stated  recently 
by  the  Commissioner  of  Police,  an  intoxicated  police  officer 
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in  the  possession  of  a  loaded  revolver  is  a  menace  to  the 
people  of  this  community  and  that  such  an  officer  will  not 
be  tolerated  upon  the  police  force  of  the  City  of  Chicago. 

The  judgment  order  of  the  Circuit  court  of  Conk 
county  should  be  and  it  is  affirmed. 

JUDGMENT  ORDER  AFFIRMED. 

Sullivan,  P.  J.,  and  Friend,  J.,  concur. 
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THE-  PEOPLE  OF  THE  STATE  OF 
ILLINOIS, 

Defendant  in  Error, 


v. 


3RR0R   TO  CRIMINAL  COURT 
OF  COOK  COUNTY. 


JAMES  R.  SHEPPARD,  ) 

Plaintiff  in  Error.   )  <J         -----  - -^  •* 
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MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF- THE  COURT. 
ADDITIONAL  OPINION  UPON  PETITION  FOR  REHEARING. 
In  his  petition  for  a  rehearing  plaintiff  in  error 
contends  that  we  erred  in  allowing  the  supplemental  record 
to  be  filed  by  The  People  and  in  considering  that  record  in 
determining  the  merits  of  the  appealj  that  the  original 
certificate  of  the  clerk  filed  by  plaintiff  in  error  is  the 
only  one  that  can  properly  be  considered  by  this  court  in 
determining  the  merits  of  the  appeal.   In  support  of  this 
contention  plaintiff  in  error  calls  attention  to  the  fact 
that  the  certificate  of  the  clerk  of  the  Criminal  court  of 
Cook  county  attached  to  the  original  certificate  contains 
the  following  language:   "I,  Vincent  J.  Poklacki,  Clerk  of 
the  Criminal  Court  of  Cook  County,  *  *  *  do  hereby  certify 
the  above  and  foregoing  to  be  a  true,  perfect  and  complete 
copy  of  Common  Law  Record  in  a  certain  cause  lately  pending 
in  said  Court,  wherein  The  People  of  the  State  of  Illinois 
were  Plaintiffs,  and  James  R.  Sheppard  was  Defendant." 
Plaintiff  in  error  argues  that  the  certificate  of  the  clerk 
contained  in  the  supplemental  record  purports  to  show  that 
certain  orders  were  entered  by  the  trial  court  that  were  not 
contained  in  the  original  certificate!  that  the  supplemental 
record  is  therefore  an  effort  to  correct  the  original  certif- 


icate  of  the  clerk  and  that  this  court  had  no  power  nor 
authority  to  allow  the  filing  of  the  supplemental  record. 
It  is  a  sufficient  answer  to  the  contention  and  argument 
of  plaintiff  in  error  to  state  that  the  purpose  and  effect 
of  the  supplemental  record  was  not  to  contradict  nor 
correct  any  order  of  the  trial  court  that  was  included 
in  the  original  certificate  of  the  clerk.   Its  sole  purpose 
was  to  enable  The  People  to  show  by  the  certificate  of  the 
clerk  that  he  had  omitted  from  the  original  certificate 
certain  important  orders  that  had  been  entered  by  the 
trial  court.   In  allowing  The  People  to  file  the  supple- 
mental record  we  followed  the  well-established  procedure 
that  applied  to  the  situation  and  thereby  prevented  a 
plain  miscarriage  of  justice  in  this  case.  Plaintiff  in 
error  Insists  that  Koepke  v.  Campo,  391  111.  355,  sustains 
his  contention  and  argument.  That  case  has  no  application 
to  a  record  like  the  one   before  us. 

The  petition  for  a  rehearing  is  denied. 

PETITION  FOR  REHEARING  DENIED. 

Friend,  P.  J,,  and  Sullivan,  J.,  concur,, 
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THE  PEOPLE  OF  THE  STATE  ) 

OF  ILLINOIS,  ) 

Defendant  in  Error,  )  ERROR  TO  CRIMINAL 

) 
v»  )   COURT  OF  COOK  COUNTY. 

JAMES  R.  SHEPPARD,  ) 

Plaintiff  in  Error.  ) 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Plaintiff  in  error  was  indicted  for  assault  with 
intent  to  commit  murder.  He  waived  a  jury  and  the  cause 
was  heard  by  the  court  upon  a  plea  of  not  guilty.   On 
April  22,  1946,  the  court  found  him  guilty  of  the  charge 
and  thereupon  counsel  for  plaintiff  in  error  moved  the 
court  to  release  him  on  probation.  The  motion  was  granted 
and  plaintiff  in  error  was  released  on  probation.  On 
December  19,  1947,  there  was  a  hearing  on  an  application 
for  a  warrant  for  violation  of  probation  and  an  order  was 
entered  that  a  warrant  for  violation  of  probation  issue  in 
the  cause.   Plaintiff  in  error  was  present  in  court  and 
was  represented  by  counsel,  and  the  cause  was  assigned 
to  Judge  Leonard  C.  Reid,  who  had  found  plaintiff  in  error 
guilty  of  the  charge  alleged  in  the  indictment  and  had 
granted  him  probation.  He  continued  the  hearing  on  the 
warrant  for  violation  of  probation  to  January  16,  1948, 
and  released  plaintiff  in  error  on  his  own  recognizance. 
Plaintiff  in  error  was  present  and  was  represented  by  his 
counsel,  and  upon  the  latter 's  motion  the  hearing  was 
continued  to  February  20,  1948.  On  that  date,  by  agree- 
ment of  the  State ' s  Attorney  and  plaintiff  in  error 
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and  his  counsel,  made  in  open  court,  the  cause  was  con- 
tinued to  April  6,  1948.  The  common  lav/  record  shows 
that  on  April  12,  1948,  the  cause  came  on  for  hearing ; 
that  plaintiff  in  error  was  present  and  was  represented 
by  counselj  that  the  court  heard  witnesses  on  the  charge 
in  question,  and  that  on  motion  of  counsel  for  plaintiff 
in  error  the  hearing  was  continued  to  April  15,  1948j  also 
that  at  that  hearing  the  court  ordered  the  bond  of  plain- 
tiff in  error  forfeited  and  the  latter  surrendered  into 
the  custody  of  the  sheriff  "in  exoneration  of  bail,"  The 
common  law  record  also  shows  that  on  April  15,  1948,  there 
was  a  further  hearing  on  the  said  charge  and  at  the  same 
time  the  court  entered  an  order  terminating  the  probation 
of  plaintiff  in  error  and  sentencing  him  to  the  Illinois 
State  Penitentiary  for  a  term  of  not  less  than  three  years  nor 
more  than  five  years  as  provided  by  law.  Plaintiff  in 
error  has  sued  out  this  writ  of  error  to  reverse  that 
judgment  order. 

Plaintiff  in  error  contends  that  "the  court  below 
had  lest  all  jurisdiction  of  this  cause  and  of  the  de- 
fendant, when  it  entered  its  judgment  of  April  15,  1948, 
because  neither  at  the  time  (April  22,  1946)  when  the 
Probation  was  granted,  nor  at  any  other  time  did  the  court 
below  enter  an  order  continuing  the  cause  for  any  part  of 
the  Probation  period,  nor  to  a  specific  date."  This  con- 
tention is  based  upon  an  incomplete  common  lav/  record  filed 
by  plaintiff  in  error.  After  plaintiff  in  error  filed  his 
brief  in  this  court  in  which  he  raised  the  instant  con- 
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tention  The  People  were  permitted  to  file  a  supplemental 
record  which  shows  that  in  the  lengthy  order  granting  pro- 
bation to  plaintiff  in  error  the  following  appears:  "*  *   * 
that  said  defendant  James  R.  Sheppard  be  and  hereby  is  re- 
leased on  probation  for  the  period  of  20  months  from  the 
date  hereof;  daring  which  time  this  cause  shall  stand 
continued,  subject  however  during  the  full  period  of  such 
continuance  to  the  jurisdiction  of  the  Court  in  which  said 
cause  is  pending,  or  any  judge  thereof,  with  full  power 
and  authority  in  the  Court  to  have  such  proceedings  and 
enter  such  orders  from  time  to  time  during  such  continuance 
as  may  be  in  accordance  to  law  and  the  proper  procedure  of 
this  Court."  It  is  significant  that  after  The  People  filed 
the  supplemental  record  and  answered  the  instant  contention 
of  plaintiff  in  error  the  latter  filed  no  reply  brief. 

Plaintiff  in  error  next  contends  that  "the  record  of 
this  cause  fails  completely  to  show  any  jurisdiction  over 
the  defendant,  after  the  commencement  of  the  Probation,  be- 
cause it  fails  to  show:   (a)  A  rule  to  show  cause  entered 
or  directed  against  the  defendant,  (b)  Any  information  of 
any  violation  of  probation,  or  any  other  criminal  act  sub- 
sequent to  the  probation,   (c)  An  opportunity  to  meet  the 
charges."  It  is  a  sufficient  answer  to  points  (a)  and  (b) 
to  state  that  it  has  been  held  (People  v.  Cahill,  300  111. 
279)  that  in  a  proceeding  like  the  instant  one  none  of  the 
orders  of  the  court  are  rendered  void  because  of  the  fact 
that  the  record  does  not  show  a  formal  rule  to  show  cause 
entered  against  a  defendant  where  it  sufficiently  appears 
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that  there  was  a  hearing  before  the  court  upon  that  very 
question  and  that  the  defendant  undertook  to  show  cause 
why  he  should  not  be  sentenced,  etc.  While  no  bill  of 
exceptions  was  filed  in  this  cause  it  appears  fron  the 
common  law  record  tihat  on  December  19,  1947,  there  was  a 
hearing  before  the  court  on  an  application  for  warrant 
for  violation  of  probation  at  which  plaintiff  in  error 
was  present  and  was  also  represented  by  counsel;  that  the 
court  ordered  that  a  warrant  for  violation  of  probation 
issue  in  the  cause;  that  the  hearing  on  the  warrant  was 
continued  until  January  16,  1948,  and  plaintiff  in  error 
was  released  on  his  own  recognizance.  As  to  point  (c) 
there  can  be  no  question  but  that  plaintiff  in  error  was 
given  full  opportunity  by  the  trial  court  to  meet  the 
charge  of  violation  of  his  probation.  He  was  represented 
by  counsel  and  the  hearing  of  the  charge  was  continued  a 
number  of  times  at  the  request  of  plaintiff  in  error  and 
his  counsel.  Although  plaintiff  in  error  was  given  abundant 
time  in  which  to  prepare  and  file  a  bill  of  exceptions,  no 
such  bill  was  ever  presented  to  the  trial  court,  and  this 
writ  of  error  is  prosecuted  upon  a  common  law  record.  We 
are  satisfied  that  if  plaintiff  in  error  had  not  been 
afforded  every  opportunity  to  meet  the  charge  against  him 
his  counsel  would  have  filed  a  bill  of  exceptions  in  the 
cause. 

Plaintiff  in  error  contends  that  "the  Court  below 
'quashed1  the  warrant.  That  is  the  record.  There  can  be 
no  misunderstanding  of  its  meaning.  Webster's  Dictionary 
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defines  the  word  'quash1  to  nean,  in  law  'to  abate,  to 
annul,  to  make  void.'  That  is  what  the  Court  below  did 
to  the  warrant  for  violation  of  probation.  Legally, 
nothing  remained  before  the  Court.  The  defendant  should 
have  been  released  and  discharged  upon  that  order  alone," 
There  is  no  merit  in  this  contention,  which  is  based 
entirely  upon  the  fact  that  in  the  final  order  entered 
on  April  15,  1948,  the  following  words  which  we  have 
italicized  appear:   "It  is  ordered  by  the  Court  that 
the  Warrant  for  Violation  of  Probation  be  and  the  same 
is  hereby  quashed  and  Probation  terminated."  The  sole 
function  of  the  warrant  for  violation  of  probation  was  to 
bring  the  offender,  plaintiff  in  error,  into  court  and  to 
give  him  notice  that  a  charge  of  violation  of  probation 
had  been  lodged  against  him.  At  the  time  of  the  entry  of 
the  order  of  April  15,  194-8,  the  warrant  was  already 
functus  officio. 

There  is  no  merit  in  this  writ  of  error,  and  the 
judgment  of  the  Criminal  court  of  Cook  county  will  be 
affirmed, 

JUDGMENT  AFFIRMED, 
Friend,  P.  J,,  and  Sullivan,  J.,  concur. 
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Ki  MATSUMOTO, 


Appellant, 


SAM  SACHS,  BERNARD  STOUT, 
MAXINE  HALBERT,  PAUL  NAMBO, 
LEE  STAPLES,  GEORGE  HARMES, 
FELIX  VOSIS,  GEORGE  GOERNER, 
ADAM  BARTCHER,  LUCILLE  COLE, 
LA VERNE  KENNEDY,  ANTHONY  SCOTT, 
VIOLET  LATCHBROOK,  WALTER  CALL, 
W.  ALLEN,  CLARENCE  MIURA, 
MICHIRO  TAKATANI,  WM.  ROBBINS, 
VICTOR  NAVERETTE,  LTASEO  OGAWA, 
CARL  SYLVANDER,  CHESTER  CARROLL, 
NED  ADAMS,  MARTIN  MURPHY,  T.  MINE, 
and  JOHN  HEBNER, 

Appellees. 


APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO. 
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MR*  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE 
COURT. 

After-  the  termination  of  the  lease  of  a  building 
containing  mofp  than  25  rooms,  and  of  the  garages  in  the 
rear,  plaintiff  brought  suit  for  possession  against  the 
tenant  and  certain  roomers  or  subtenants.   Judgment  for 
possession  as  to  the  tenant  was  entered,  and  no  appeal 
has  been  taken.   Judgment  for  possession  against  the 
roomers  or  subtenants  was  denied,  and  from  this  judgment 
plaintiff  appeals.   The  roomers  or  subtenants  have  not 
followed  the  appeal. 

The  tenant  conducted  a  rooming  house,  furnishing 
the  roomers  or  subtenants  certain  services,  including 
furniture,  water,  gas,  electricity  and  ice  boxes.  The 
right  of  such  roomers  or  subtenants  ended  with  the  right 
of  the  tenant.   Rouse  v.  Reid,  312  Mich.  213,  Sexton  v. 
Chicago  Storage  Co.,  129  111.  318,  and  77il son-Broadway 
Bldg.  Corp.  v.  Northwestern  Elevated  R.  Co.,  225  111. 
App.  306. 

The  judgment  appealed  from  is  reversed  and  the 
cause  remanded  for  entry  of  judgment  for  possession. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS-. 

Tuohy,  P.  J.,  concurs. 
Feinberg,  J.,  took  no  part. 
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•lbkk  op  tm«  app«ul at«  count 
FOURTH  DISTRICT  OP  <U.IMOtS 

This  is  an  appeal  from  a  Decree  of  foreclosure  of  a 
mortgage  entered  in  the  Circuit  Court  of  Fayette  County, 
Illinois,  in  favor  of  Appellee,  ST.  LOUIS  LIGHTNING  PRO- 
TECTION CO.,  a  Corporation  (hereinafter  called  plaintiff), 
and  against  MARY  SARAH  SARGENT  and  CHARLES  A.  SARGENT, 
Appellants  (hereinafter  called  defendants).   The  only 
question  presented  on  appeal  is  one  whieh  grows  out  of  the 
allegation  of  the  defendants  that  the  note  by  which  the 
mortgage  was  secured,  lacked  consideration,  and  that  the 
mortgage  was  consequently  unenforceable. 

The  facts  as  disclosed  from  the  reeord  indicate  that  the 
note  was  given  to  secure  an  open  account  eue  the  plaintiff 
from  Charles  A.  Sargent,  one  of  the  defendant s.   The  other 
defendant  is  the  wife  ef  Charles  A.  Sargent.   The  plaintiff 
was  in  the  business  ef  selling  lightning  protection  devices 
on  a  wholesale  basis,  and  defendant,  who  had  been  buying  parts 
and  equipment  from  plaintiff  and  selling  them  on  commission, 
was  employed  by  plaintiff  te  do  engineering  work,  and  it 
was  agreed  that  defendant,  Charles  A.  Sargent,  was  to  get 
a  10$  commission  on  the  gross  contract  priee  for  certain 
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Jhs*Al£3fci#*S  *atnre*  &y  him,  from  #hi«b  tft»  advan*d*  mad* 
to  him  «9M  to  ba  deducted.  It  is  the  #ontention  of  d*ffc*»d- 
ant*  that  tfee  advandes  whiarh  were  mada  to  Sargent  from  tl«* 
to  time  w*r#  in  the  natur*  of  expenses  incurred  as  a  part  of 
his  employment  and  that  while  he  received  commissions  for 
which  he  did  not  receive  credit  In  an  nmount  sufficient  to 
cover  the  aeaount,  the  defendants  contend  that  the  advances 
were  payable  only  out  of  commissions  when  earned,  and  in 
absence  of  such  commissions  there  was  no  personal  undertaking 
by  defendant  to  refund  such  advances* 

The  plaintiff  contends  that  the  advances  so  made  were 
loans  to  Sargent,  which  he  assumed  to  pay  and  for  which  he 
was  liable,  irrespective  of  whether  commissions  earned  by 
him  were  sufficient  for  that  purpose;  that  Sargent  was  to 
pay  all  of  his  own  expenses.   On  the  hearing  of  the  cause 
before  the  Court  it  was  shown  that  certain  of  the  items  involved 
in  the  advances  consisted  of  items  which  were  personal  in 
nature,  and  there  was  evidence  to  show  that  the  moneys 
advanced  were  treated  by  the  parties  as  loans;  and  that  some 
money  was  advanced  to  defendant  Sargent  to  pay  for  damage 
resulting  from  fire  in  an  hotel  room.   The  evidence  also 
showed  that  about  a  week  before  the  mortgage  was  made 
defendant  Sargent  came  to  the  office  of  the  Company,  looked 
at  the  book  aceount,  and  that  a  statement  was  given  him  of 
the  amount  due;  that  he  then  took  the  statement  to  his 
attorneys  and  had  a  mortgage  prepared  on  certain  real  estate, 
to  secure  the  debt  he  owed.   The  mortgage  recited  on  its 
face  that  it  was  given  to  secure  the  payment  of  a  certain 
open  account,  payable  by  the  defendant,  Charles  A.  Sargent, 
to  the  mortgagee,  and  the  term  of  the  obligation  was  fixed 
at  two  years  from  that  date.   Both  defendants  signed  the 
mortgage  and  there  was  evidence  to  the  effect  that  defendant 
Sargent  said  he  would  pay  the  debt  in  two  years  time.   The 
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mortgage  was  executed  and  delivered  to  the  plaintiff. 

The  evidence  showed  that  after  the  time  of  the  execution 
of  the  mortgage  defendant  Sargent  continued  to  buy  products 
from  plaintiff  on  credit  and  made  payment  for  such  products, 
and  also  that  he  referred  to  the  existing  indebtedness  without 
questioning  such  indebtedness.   No  part  of  the  mortgage  debt 
was  paid,  and  the  foreclosure  suit  was  thereupon  commenced 
by  plaintiff.   5?he  Court  below,  after  considering  all  of  the 
evidence,  entered  a  decree  in  favor  of  the  plaintiff,  and 
allowing  foreclosure. 

The  matters  under  consideration  in  the  Court  below 
involved  questions  of  fact.   There  was  evidence  to  support 
the  conclusion  of  the  Court  that  there  was  adequate  con- 
sideration for  the  note.   As  shown  by  the  evidence  defendant 
went  so  far  as  to  have  an  attorney  prepare  the  mortgage  to 
secure  the  payment  of  the  obligation,  and  the  due  date  of 
the  obligation  was  extended  or  foreborne  for  a  period  of  two 
years. 

Before  a  Reviewing  Court  is  justified  in  reversing  a 
decree  on  the  ground  that  it  is  not  warranted  by  the  testimony, 
the  Court  must  bo  able  to  say  that  the  decree  is  contrary 
to  the  manifest  weight  of  the  evidence  (COPPEH  vs.  COPPEN, 
395  111.  326;  MILHAHN.  ET  AL.  vs.  WHITEWAY  OIL  CO.,  333  111. 
App.  328).   The  Court  below  had  an  opportunity  to  see  the 
witnesses  and  to  hear  their  testimony  from  the  witness  stand. 
He  was  in  a  better  position  to  judge  and  determine  the  con- 
troversial facts  In  this  case  than  is  a  Court  on  review,  and 
under  the  circumstances  we  are  not  in  a  position  to  reverse 
the  finding  of  the  Court. 

The  evidence  justified  the  conclusion  of  the  Court  that 

there  was  an  expressed  or  implied  agreement  as  between  the 

parties  to  repay  the  excess  of  advances  over  the  commissions 

earned  (WESTERN  PICTURE  FRAME  CO.  vs.  TUCHIN.  323  111.  App. 

275)  . 

The  decree  of  the  Circuit  Court  of  Fayette  County  will, 

therefore,  be  affirmed. 
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CHARLES  P.  HENDERSON, 

Appellee, 


v. 

PENNSYLVANIA  RAILROAD 
COMPANY,  a  corporation, 

Appellant. 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY. 

3  38I.A.  653 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Plaintiff  brought  suit  under  the  provisions  of  the 
Federal  Employers  Liability  Act  to  recover  damages  for 
personal  injuries  sustained  by  him  as  an  employee  of  the 
defendant  railroad  company  during  the  course  of  his  employ~ 
ment.  Trial  by  jury  resulted  in  a  verdict  and  judgment 
finding  defendant  guilty  and  assessing  plaintiff's  damages 
in  the  amount  of  $47,500.00. 

The  accident  occurred  October  22,  1946  at  or  near 
Loving ton,  Illinois.  Plaintiff,  then  35  years  of  age,  was 
employed  as  a  locomotive  fireman  earning  approximately 
$250.00  a  month.  As  fireman  it  was  his  duty  to  spot  the 
tender  of  the  steam  engine  below  the  water  spout  of  the 
tank  so  that  he  could  pull  the  spout  down  and  take  water 
into  the  engine  through  the  manholes  of  the  tender.  The 
spout  was  twelve  feet  long,  made  of  steel,  and  weighed  300 
to  350  pounds.  At  the  time  of  the  accident  the  engine  was 
stopped  under  the  spout,  and  plaintiff  attempted  to  pull 
it  down  from  its  upright  position  by  grasping  a  rope 
attached  to  it.  The  spout  became  disconnected  and  struck 
him  in  the  small  of -the  back.  He  was  knocked  down, 
rendered  unconscious  for  a  considerable  period  of  time, 
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and  severely  injured.  Defendant  admitted  its  liability 
under  the  Federal  statute  (Federal  Employers  Liability 
Act),  and  the  sole  question  presented  at  the  trial  and  on 
appeal  relates  to  the  extent  of  the  injuries  and  the  damages 

'    sustained  by  plaintiff. 

As  the  principal  ground  for  reversal  it  is  urged  that 
the  verdict  was  against  the  manifest  weight  of  the  evidence 
as  to  damages,  and  that  the  judgment  was  excessive.  Most  of 

■  the  factual  evidence  is  undisputed.   It  is  conceded  that 
plaintiff  sustained  fractures  of  four  small  bones  in  his 
back  -  the  transverse  processes  of  the  first,  second,  third 
and  fourth  lumbar  vertebrae  -  a  fracture  of  the  twelfth  rib, 
and  some  injury  to  the  eleventh  rib.  A  year  later  the  rib 
injuries  had  apparently  healed,  but  it  is  admitted  that  as 
of  the  date  of  trial,  bony  union  had  not  occurred  in  the 
fractured  transverse  processes.  The  principal  controversy 
arises  from  differences  in  opinion  among  the  medical  wit- 
nesses as  to  whether  plaintiff's  injuries  are  permanent, 
whether  they  are  disabling,  and  if  so,  in  what  degree. 

After  the  accident  the  conductor  called  Dr.  Riley  of 
Loving ten,  who  ordered  plaintiff  removed  to  the  hospital.  At 
plaintiff's  request  Dr.  H.  0.  Hoffman  of  Decatur,  Illinois, 
who  had  attended  him  and  members  of  his  family  for  a  number 
of  years,  was  called  into  the  case.  Upon  plaintiff's  arrival 
at  St.  liary's  hospital  in  Decatur,  X-rays  were  taken,  and 
plaintiff  was  placed  in  a  bed  with  boards  underneath  the 
mattress.  He  had  three  private  nurses  for  one  week  of  the 
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30  days  he  was  hospitalized.  In  addition  to  medication  to 
relieve  the  pain,  infra-red  and  heat  treatments  were  applied 
directly  to  his  back.  After  the  patient's  second  or  third 
week  in  the  hospital,  Dr.  Hoffman  fitted  him  with  a  Taylor 
brace  made  of  cloth  with  steel  stays  fitting  over  the 
shoulders  and  extending  to  the  tip  of  the  spine.  At  the  end 
of  30  days  plaintiff  returned  to  his  home,  where  for  another 
month  he  was  confined  to  bed  most  of  the  tine.  During  that 
period  he  experienced  pain  in  both  his  back  and  legs,  and  he 
also  noticed  that  his  hearing  was  not  so  good  as  before  the 
accident.  He  complained  of  continual  ringing  in  the  ears. 
Despite  daily  treatment  at  Dr.  Hoffman's  office  the  pain  in 
the  lower  back  persisted.  At  the  time  of  the  trial  he  stated 
that  he  still  slept  on  boards,  under  his  mattress,  but  could 
get  only  about  two  hours  of  sleep  at  a  time  because  his  legs 
felt  numb  and  he  had  to  get  up  and  walk  to  stimulate  circu- 
lation. He  also  complained  of  cold  sweats  at  night  and 
occasional  sharp  shooting  pains  extending  from  the  hips  past 
his  knees.  Since  the  ringing  in  his  ears  started,  he  testi- 
fied that  it  has  become  progressively  worse.  He  has  been 
unable  to  dispense  with  the  brace  because  of  the  pain  in  his 
back,  and  stated  that  he  cannot  bend  forward  more  than  an 
angle  of  30  degrees,  and  any  twisting  movement  is  accompanied 
by  terrific  painj  that  he  is  unable  to  lift  anything,  exper- 
iences difficulty  in  rising  from  a  sitting  position  and 
getting  out  of  bed;  that  he  needs  help  in  getting  dressed 
and  is  unable  to  lace  his  own  shoes. 
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Dr.  H.  0.  Hoffman,  the  attending  physician  and  an 
orthopedic  surgeon,  described  the  muscle  spasm,  marked 
tenderness  over  the  back,  discoloration  and  X-ray  evidence 
of  the  fractured  transverse  processes  of  the  fourth,  third, 
second  and  first  lumbar  vertebrae,  as  well  as  the  frac- 
tured rib,  which  were  evident  when  he  was  first  called  into 
the  case,  and  he  testified  as  to  the  initial  treatment.  The 
patient  was  given  morphine,  codeine  and  some  sedatives  to 
relieve  the  pain,  the  musculature  was  splinted,  and  after 
the  first  day  or  two  physiotherapy  in  the  form  of  infra-red, 
diathermy  and  gentle  massage  was  administered.  He  was  con- 
fined to  his  bed  for  about  12  days;  thereafter  he  was  allowed 
to  sit  up,  and  permitted  to  leave  the  hospital  at  the  end  of 
a  month.  Subsequently  he  visited  Dr.  Hoffman's  office  daily, 
except  Sundays,  from  November  27  until  December  11,  receiving 
physiotherapy  treatment,  and  it  was  Dr.  Hoffman's  opinion 
that  the  patient  showed  progressive  improvement  until  December 
26,  the  last  time  he  saw  him.  At  that  time  he  advised  plain- 
tiff to  gradually  eliminate  the  canvas  support,  increase  his 
activities,  and  by  moderate  exercise  to  rehabilitate  the 
musculature  of  his  back,  and  he  told  plaintiff  that  in  his 
opinion  he  could  go  back  to  work  within  three  or  four  months. 
At  the  time  of  trial,  approximately  a  year  after  the  acci- 
dent, Dr.  Hoffman  had  not  seen  plaintiff  since  his  last  visit 
late  in  December  1946.  At  that  time  the  fracture  had  not 
united  and  there  was  no  evidence  of  a  bony  union,  although 
a  fibrous  union,  which  X-ray  would  not  disclose,  had  pro- 
bably resulted. 
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Because  of  the  patient's  complaint  on  his  last  visit 
in  December  of  a  numbness  in  his  back  which,  according  to 
medical  testimony,  indicates  some  impairment  of  the  sensory 
nervous  system,  Dr.  Hoffman  referred  plaintiff  to  Dr.  John 
S.  Kapernick,  a  neurologist  in  Decatur,  who  obtained  a  com- 
plete history  of  the  case,  the  injuries  and  the  treatment 
that  plaintiff  had  received,  including  a  verbal  report  from 
Dr.  Hoffman,  and  a  statement  of  the  accident  and  injuries 
from  the  patient  himself.  Dr.  Kapernick  testified  that 
Henderson  was  referred  to  him  because  of  a  complaint  of 
numbness,  which  suggested  the  possibility  of  a  nerve  injury. 
The  examination  of  the  neurologist  consisted  of  various  tests 
to  ascertain  whether  plaintiff's  gait  was  normal,  and  both 
during  and  after  the  tests  Dr.  Kapernick  observed  no  limping 
on  the  part  of  plaintiff  and  concluded  that  he  had  a  normal 
gait.  Thereafter  he  also  tested  the  patient's  reflexes,  in- 
tended to  determine  the  normal  function  of  the  nerve  pathways, 
tested  his  sensation  by  touching  him  with  sharp  objects,  etc., 
his  ability  to  balance  and  to  move  his  spinal  column,  his 
sensations  in  the  manner  of  Ms  orientation  in  space,  the 
possible  numbness  of  the  major  trunk  system,  the  function 
of  the  joints,  and  applied  the  Lasegue  test  to  ascertain 
whether  there  was  any  involment  of  the  sciatic  nerve.  As 
a  result  of  these  tests  Dr.  Kapernick  concluded  that  plain- 
tiff had  some  slight  tenderness  in  the  left  lumbar  area  of 
his  back,  that  there  was  "minimal"  stiffness  or  spasm  of  the 
musculature  of  the  left  lumbar  back,  that  his  ability  to 
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bend  was  normal  in  all  directions,  and  that  there  was  no  evi- 
dence of  injury  to  any  nerves  causing  any  functional  dis- 
turbance. Following  the  examination  Dr.  Kapernick  gave  plain- 
tiff what  he  considered  "needed  reassurance"  as  to  the  lack 
of  evidence  of  serious  damage^  either  because  of  the  frac- 
tured processes  about  which  plaintiff  was  greatly  concerned, 
or  because  of  any  significant  injury  to  his  nervous  system. 
On  trial  Dr.  Kapernick  testified  that  as  the  result  of  his 
examination,  and  based  upon  his  experience,  there  was  no 
evidence  of  injury  to  the  nerve  tissue  to  prevent  plaintiff's 
return  to  work;  that  his  "back  problem  was  not  an  unusual  one 
and  that  he  should  be  able  to  return  to  work  within  a  reas en- 
able time,  probably  three  or  four  months." 

As  against  this  evidence  plaintiff  introduced  the 
medical  testimony  of  several  physicians,  including  Drs.  Leon 
Aries  and  Horace  Turner,  both  orthopedic  specialists  or  sur- 
geons, and  Alfred  Lewy,  a  specialist  in  ear,  nose  and  throat 
ailments.  Dr.  Aries  examined  plaintiff  March  20,  1947  in 
his  office  in  Chicago.  He  testified  that  he  "observed  a 
young  man  approximately  thirty-six  years  of  age,  who  walked 
into  my  office  in  a  very  upright  and  rigid  position.  When 
he  was  asked  to  sit  down,  he  supported  himself  on  the  arms 
of  a  chair  and  sat  down  very  carefully.  After  asking  him 
to  go  into  the  examining  room,  he  again  arose  with  the  sup- 
port of  his  hands  on  the  sides  of  the  chair,  and  walked  into 
the  examining  room  very  rigidly.  After  removing  his  clothes 
I  found  that  he  was  wearing  a  brace"  which  "kept  him  in  a 
rigid  position."  Upon  removing  the  brace  and  having  the 
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patient  stand  without  support  for  a  few  minutes,  Dr.  Aries 

found  that  there  was  a  "loss  of  the  normal  curve  of  the 
back,  that  is,  in  the  lunbar,  lower  part,  the  lordosis  of 
the  back.  *BS#  There  was  a  flattening  in  the  back,  which 
was  accompanied  by  a  narked  spasm  of  the  muscles  in  the 
back.  The  muscles  were  in  a  tense  state  of  contraction, 
which  is  an  attempt  to  support  the  spine  in  a  rigid  posi- 
tion. *-*--*  Spasm  is  usually  involuntary.  #*#  Huscle 
spasm  indicated  that  there  is  an  attempt  on  the  part  of 
the  body  to  support  some  irritation  that  is  beneath  it. 
**#  I  had  occasion  tc  passively  manipulate  the  back  of 
Mr.  Henderson  on  my  first  examination.   On  attempt  to  bring 
the  body  forward  with  the  patient  being  positioned,  with 
the  patient  lying  flat  on  the  examining  table,  attempting 
to  lift  the  patient,  I  could  bring  him  up  approximately 
45  degrees  #**  without  resistance,  and  following  that 
there  was  spasticity,  resistance,  resistance  of  the  muscles 
in  the  back  to  forcing  the  patient  up  further.  #*#     By 
moving  the  patient  backward,  there  was  definite  resistance 
in  the  muscles  of  the  back,  attempting  to  hold  him  in  a 
rigid  position,  and  backward  flexion  was  limited  to  approxi- 
mately 50  degrees.  -"-*-*  There  was  tenderness  along  the 
left  vertebral  border  from  the  twelfth  dorsal  tc  the  fifth 
lumbar,  which  corresponded  to  the  transverse  process  of 
the  second,  third,  and  fourth  lunbar  vertebrae.  This 
tenderness  was  limited  to  an  area  of  about  two  inches 
in  diameter  along  the  left  lateral  border  of  each 
vertebral  body.  There  was  also  a  point  of  tenderness  over 
the  twelfth  rib  at  its  junction  with  the  twelfth 
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vertebral  body."  After  describing  his  objective  findings, 
Dr.  Aries  was  shown  X-ray  photographs  in  which  he  observed  - 
"pathology  or  abnormal  conditions"  consisting  of  a  fracture 
of  the  eleventh  rib,  a  transverse  fracture  of  the  twelfth 
rib  and  fractures  of  the  transverse  processes  of  the  lumbar 
vertebrae.  He  stated  that  "there  is  a  separation  of  the 
fragments"  as  indicated  which  "means  that  there  is  no  bone 
betv/een  the  fragments  that  are  displaced  laterally  in  its 
origin  or  attachment  to  the  vertebrae  here;  that  there  is  a 
void  or  space  betv/een  the  bones  there.  The  muscles  in  the 
attachment  to  the  transverse  processes  have  to  have  a  rigid 
support,  so  that  when  they  contract  they  can  pull  the  bones 
to  which  they  are  attached  toward  the  rigid  body.  When 
there  is  a  separation  of  the  transverse  processes,  which  is 
not  rigidly  supported,  it  is  not  rigidly  supported  to  the 
vertebral  or  bony  column,  therefore  if  the  muscles  contract, 
instead  of  the  transverse  processes  remaining  rigid,  and 
holding  the  muscles,  the  muscle  pulls  them  away  from  the 
original  position  of  attachment,  so  that  there  is  motion  of 
the  fragments  in  the  transverse  processes  there,  which  should 
not  be  there."  He  also  observed  from  the  X-rays  an  absence 
of  the  normal  curve  of  the  back,  and  various  other  patholog- 
ical or  abnormal  conditions.  Dr.  Aries  testified  that  on 
subsequent  examinations  he  did  not  find  any  improvement  in 
plaintiff's  condition,  and  gave  it  as  his  opinion  that  the 
injuries  to  plaintiff's  back  were  of  a  permanent  nature, 
that  the  dizziness  of  which  plaintiff  complained  and  the 
loss  of  hearing  could  be  attributed  to  the  injuries  result- 
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ing  from  the  accident  in  question. 

Dr.  Turner  examined  Henderson  September  29,  1947  in 
his  office.   Objectively  he  noted  that  plaintiff  limped  on 
the  left  side  as  he  walked.   On  examining  hin  from  head  to 
foot  he  "found  objectively  that  the  nan  had  a  spasticity 
of  the  erectus  spina  muscles  on  the  left  side  of  the  back 
in  the  lumbar  region.   In  addition  to  that,  I  found  that  he 
had  what  I  called  a  positive  La segue  Test  on  the  left  sidej 
also,  he  had  a  positive  Goldthwaite  Test  on  the  left  side." 
Dr.  Turner  explained  that  by  "spasticity"  he  meant  an  in- 
voluntary contraction  of  the  muscles.  Referring  to  the 
X-rays,  the  witness  observed  that  the  transverse  process  of 
the  first  lumbar  vertebra  had  been  broken  loose  and  separated 
from  its  normal  attachment  by  about  one-fourth  of  an  inch; 
that  the  transverse  process  of  the  second  lumbar  on  the  left 
side  had  been  broken  loose  and  separated  from  its  normal 
attachment  by  about  three-fourths  of  an  inch;  that  the 
transverse  process  on  the  left  side  of  the  third  lumbar 
vertebra  likewise  had  been  broken  loose  and  was  separated 
from  its  normal  attachment  by  about  three-fourths  of  an 
inch|  and  that  the  transverse  process  on  the  left  side  of 
the  fourth  lumbar  vertebra  had  also  been  detached.  He 
stated  that  the  absence  of  the  anterior  curve  of  the  lumbar 
spine  "changes  the  weight-bearing  alignments  of  the  spine 
itself,  so  that  instead  of  having  a  facet  joining,  a  normal 
relationship,  one  with  the  other,  they  are  in  abnormal  re- 
lationship; and  also  the  musculature  which  is  attached  to 
the  spine  on  both  the  right  and  the  left  side  is  changed  in 
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its  relationship  to  the  spine  by  the  change  in  the  curve  of 
the  spine,"  Upon  the  basis  of  his  examination  and  experience 
Dr.  Turner  gave  it  as  his  opinion  that  the  character  of  the 
pathology  as  shown  in  the  X-ray  film  is  permanent.  He 
stated  that  "the  reason  for  my  opinion  is  that  the  period 
of  healing  between  the  tine  of  the  original  fracture,  which 
is  a  considerable  tine  before  this  picture  was  taken,  that 
if  nature  were  going  to  heal  the  fracture  she  has  had  ample 
tine  to  do  so,  and  inasmuch  as  they  have  not  been  healed 
and  are  still  un-united  at  this  tine,  I  would  consider  from 
ny  experience  that  it  is  permanently  un-united." 

In  response  to  hypothetical  questions  to  both  Drs, 
Aries  and  Turner,  they  testified  that  there  could  or  might 
be  a  causal  connection  between  the  accident  as  outlined  in 
the  hypothesis  and  the  ill-being  of  the  hypothetical  person, 
and  that the  ringing  in  the  ears  and  partial  deafness  of 
which  plaintiff  complained  had  a  causal  connection  with 
the  injury. 

Dr,  Alfred  Lewy,  testifying  from  his  original  records, 
stated  that  there  was  a  redness  in  the  upper  part  of  both 
drum  membranes.  He  found  a  scar  in  the  vicinity  of  one  ear, 
resulting  from  a  previous  head  injury.  Dr.  Lewy  stated  that 
plaintiff  had  difficulty  in  hearing  him  at  a  normal  distence 
for  normal  hearing.  He  tested  plaintiff's  hearing  at  various 
frequencies  with  the  audiometer,  an  electrical  instrument 
commonly  used  for  measuring  the  hearing,  and  added  that  he 
had  administered  several  thousand  such  tests  in  the  course 
of  years.  He  found  that  plaintiff  had  "a  substantial  loss 
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of  hearing"  or,  specifically,  a  loss  of  between  25  to  30  per 
cent.  Dr.  Lewy  had  never  examined  or  attended  plaintiff 
before  April  2,  1947,  the  date  of  the  examination  to  which 
he  was  testifying,  and  therefore  had  no  means  of  comparing 
plaintiff's  hearing  deficiency  of  that  date  with  the  condi- 
tion of  his  hearing  prior  to  the  date  of  the  accident.  As 
a  result  of  his  examination  he  was  of  the  opinion,  based 
upon  a  reasonable  degree  of  medical  and  surgical  certainty 
and  upon  his  experience  as  a  specialist  in  ailments  of  the 
ear,  that  the  loss  of  plaintiff's  hearing  could  or  might 
be  caused  by  the  injuries  which  he  sustained  when  he  was 
struck  by  the  water  spout. 

The  differences  in  opinion  as  to  the  nature  and  extent 
of  plaintiff's  injuries  relate  principally  to  their  perman- 
ency. As  already  indicated,  Drs.  Hoffman  and  Kapernick  were 
of  the  opinion  that  the  vertebral  fractures  would  not  perman- 
ently incapacitate  plaintiff  and  that  the  muscular  spasticity 
would  eventually  disappear.  Drs.  Aries  and  Turner  thought 
otherwise,  and  both  stated  that  they  considered  the  injury, 
as  shown  by  their  examinations  of  the  patient  and  their  read- 
ing of  the  X-rays,  to  be  permanent.   On  rebuttal  Dr.  Turner 
testified  that  in  his  opinion,  based  upon  a  reasonable 
degree  of  medical  and  surgical  certainty,  plaintiff  was  in 
need  of  an  operation  for  the  purpose  of  extracting  the  four 
fractured  transverse  processes.  He  said  this  operation  could 
be  accomplished  by  making  an  incision  about  eight  inches  long 
in  the  back  over  the  site  of  the  fractures,  cutting  down 
through  the  skin  and  dissecting  down  through  the  fascia 
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covering  the  large  muscles,  whereupon  the  surgeon  would  have 
to  explore  in  order  to  locate  the  fragments  of  bonesj  that 
after  the  wound  was  closed  the  patient  would  be  put  into  a 
cast  to  aid  healing  for  a  period  of  about  eight  weeks,  and 
following  that  he  would  wear  a  back  brace  for  a  period  of 
about  six  additional  months.  The  purpose  of  such  an  opera- 
tion would  be  to  relieve  the  patient  of  the  irritative  factor 
of  the  broken  bones  which  in  an  ununited  state  cause  pain 
when  the  muscles  contract. 

There  is  no  doubt  that  plaintiff  has  experienced  con- 
siderable pain,  and  he  states  that  at  times  his  legs  will 
not  function  properly.  Up  to  the  tine  of  the  trial  he  had 
done  no  work  whatsoever.  All  these  circumstances  were 
presented  to  the  jury,  who  evidently  believed  that  plain- 
tiff's injuries  were  of  a  permanent  nature.  As  the  result 
of  the  accident  he  has  in  all  likelihood  been  incapacitated 
for  the  probable  expectancy  of  some  20  years  or  more  from 
pursuing  his  employment  as  a  locomotive  fireman,  at  which 
he  was  earning  approximately  $3000.00  a  year,  with  ultimate 
pension  rights,  and  in  his  present  condition  his  future 
earning  capacity  is  undoubtedly  greatly  impaired.  Under 
the  circumstances  and  after  a  careful  examination  of  the 
record  we  have  reached  the  conclusion  that  the  verdict  is 
not  contrary  to  the  manifest  weight  of  the  evidence  as  to 
damages. 

In  the  course  of  the  trial  defendant  offered  in  evi- 
dence a  copy  of  the  records  in  St,  Mary's  Hospital  in 
Decatur  pertaining  to  plaintiff's  confinement  there,  and 
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the  records  were  narked  defendant's  exhibit  6  for  identifi- 
cation. Subsequently,  when  offered  in  evidence,  the  records 
were  excluded  because  the  trial  judge  was  of  the  opinion 
that  no  proper  foundation  had  been  laid  for  their  admission, 
A  dispute  arose  as  to  the  effect  of  an  agreement  on  the 
part  of  plaintiff's  counsel  that  copies  of  these  records 
would  be  used  in  place  of  the  originals.  The  record  on 
appeal  discloses  that  plaintiff  merely  agreed  that  the 
documents  offered  were  correct  copies  of  the  originals. 
His  counsel  argued  and  he  now  contends  that  even  the 
original  would  not  have  been  admissible,  and  the  court 
evidently  adopted  that  view  and  excluded  the  evidence. 
No  evidence  was  offered  as  to  who  made  the  entries  or  as 
to  their  correctness.   It  was  held  in  Wright  v.  Upsen?  303 
111.  120,  that  "if  the  hospital  record  is  admissible  at 
all  it  is  for  the  same  reason  that  bonks  of  account  are 
admissible  and  the  same  character  of  proof  is  required, 
and  all  persons  who  make  entries  therein  are  required  to 
testify  to  their  correctness  before  they  are  admitted  in 
evidence,"  To  the  same  effect  see  Kjmber  v.  Kiaber5  317 
111.  561. 

The  case  was  fairly  tried,  and  for  the  reasons 
indicated  we  think  the  judgment  should  be  affirmed.   It 
is  so  ordered. 

Judgment  affirmed. 
Scanlan  and  Sullivan,  JJ.,  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS 
ex  rel.  EVELYN  McKEE, 

Appellee, 

v. 

MARK  T.  McKEE, 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY. 


Appellant. 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION 
OF  THE  COURT. 

The  respondent  Mark  T.  McKce  appeals  from  an  order 
of  the  Superior  Court  sentencing  him  to  six  months  in  the 
county  jail  for  contempt  of  court  because  of  his  failure 
to  produce  Terry,  his  minor  child  and  that  of  petitioner, 
in  response  to  a  writ  of  habeas  corpus. 

Evelyn  McKee,  respondent's  divorced  wife,  filed 
her  petition  for  a  writ  of  habeas  corpus  in  the  Superior 
Court  of  Cook  County  on  Sunday,  November  16,  1947.   On  the 
same  day  the  court  ordered  the  sheriff  of  Cock  County  to 
"keep  Mark  T.  McKee  in  his  custody  until"  he  filed  "a  bond 
with  proper  surety  for  $25,000.00  conditioned  upon  the 
appearance  of  Terry  Alexander  McKee  in  this  court  on 
November  18,  1947,  at  10:00  A.M.,"  and  immediately  follow- 
ing the  issuance  of  that  order  McKee  was  committed  to  the 
county  jail  where  he  remained  until  sentenced  for  contempt 
two  days  later. 

When  he  appeared  in  court  on  November  18,  in  custody 
of  the  sheriff,  he  signed  and  filed  a  return  stating  that 
the  writ  was  served  upon  him  after  3:30  p.m.  on  the  after- 
noon of  November  16;  that  he  had  the  child  in  his  custody 
and  control  within  the  jurisdiction  of  the  court  on  the 
morning  of  November  16  until  10:30  a.m;   that  he  then  relin- 
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quishod  custody  of  the  child  to  his  son-in-law  Paul  Guislain, 
not  then  anticipating  the  issuance  of  a  writ  of  habeas  corpus; 
and  that  since  that  tine  in  the  forenoon  he  had  not  seen  the 
child,  nor  did  he  at  any  time  subsequent  thereto  have  the 
custody  or  control  of  Terry,  nor  did  he  give  any  instructions 
or  nake  any  provisions  for  the  exercise  of  control  over  hin 
since  that  tine. 

After  an  informal  hearing  directed  principally., to  Re- 
spondent's request  for  a  continuance  so  that  he  could  consult 
his  counsel  and  obtain  his  release  fron  custody  upon  reason- 
able bail,  an  order  was  entered  finding  that  a  petition  for 
a  writ  was  filed  November  16;  that  McKee  was  served  on  that 
day  about  3:15  p.n.j  that  at  the  tine  the  petition  was  filed 
the  child  was  within  Cook  County,  and  when  respondent  was 
served  the  child  was  within  the  jurisdiction  of  the  court; 
that  respondent  refused  and  neglected  to  obey  the  writ  by 
producing  Terry;  that  he  failed  to  nake  a  full  and  explicit 
return  to  the  writ  in  the  tine  required  by  statute;  and 
that  no  sufficient  excuse  was  offered  for  his  refusal  and 
neglect.  After  reciting  sections  15  and  30  of  the  Habeas 
Corpus  Act  (111.  Rev.  Stat.  194-7,  ch,  65),  the  court  found 
respondent  guilty  of  contenpt  "under  the  Habeas  Corpus  Act" 
and  directed  the  sheriff  of  Cook  County  to  take  hin  into 
custody  and  commit  hin  to  the  county  jail  for  the  period  of 
six  nonths,  and  further  directed  the  clerk  of  the  court  to 
issue  a  contenpt  mittimus  accordingly. 

It  appears  that  in  1945  respondent  obtained  a  decree 
of  divorce  fron  petitioner  on  grounds  of  adultery  and  was 
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awarded  the  custody  of  Terry,  their  minor  child.  Later, 

August  1,  194-5,  the  Superior  Court  of  the  County  of  Los 
Angeles,  California,  awarded  the  custody  of  the  child  to 
petitioner,  and  an  appeal  was  taken  by  respondent  to  the 
Appeals  Court  of  California,  which  affirmed  the  Superior 
Court.   On  January  13,  1947,  when  the  Appeals  Court  of 
California  filed  its  decision,  the  minor  child  was  in  the 
custody  of  respondent  in  Canada  and  was  never  returned  to 
the  State  of  California.   On  Sunday,  November  16,  1947, 
respondent  brought  Terry  to  Cook  County,  Illinois,  to  visit 
Mr.  McKee's  daughter  by  a  prior  marriage  who  was  leaving, 
with  her  husband,  the  Peruvian  consul,  for  a  foreign  country, 
and  on  that  day  petitioner,  who  was  then  a  resident  of  Cali- 
fornia, filed  the  writ  of  habeas  corpus,  predicated  upon  the 
California  decree  for  the  custody  of  the  child. 

In  the  course  of  the  informal  hearing  on  November  18 
a  private  investigator  and  a  lawyer  from  the  State  of 
Michigan  stated  that  at  or  about  the  time  the  writ  was 
served  they  and  petitioner  could  see  the  child  coming  down 
the  inner  stairway  in  the  home  of  respondent's  daughter 
while  they  were  standing  in  a  neighbor's  home  some  sixty 
feet  away.  Respondent  denied  that  the  child  was  there,  and 
his  son-in-law  stated  that  he  had  previously  noticed  strange 
people  hovering  in  the  vicinity  of  his  home,  and  fearful  that 
something  might  happen  to  the  child  and  being  ay/are  of 
efforts  that  had  been  made  by  petitioner  in  an  attempt  to 
obtain  the  child,  he  secreted  It  in  another  home  in  Park 
Ridge,  Illinois,  and  from  there  took  Terry  to  Wisconsin, 


where  he  turned  bin  over  to  a  son  of  the  respondent  by  his 
first  marriage,  who  returned  the  boy  to  Canada. 

The  order  sentencing  respondent  to  six  months  in  jail 
for  contempt  of  court  is  predicated  on  section  15  of  the 
Habeas  Corpus  Act,  which  is  set  out  in  full.  Respondent's 
counsel  say  that  they  are  unable  to  find  any  cases  in 
Illinois  interpreting  the  Habeas  Corpus  Act  in  the  light  of 
that  sentence,  but  in  New  York  a  statute,  containing  language 
similar  to  ours,  was  discussed  in  People  ex  rel.  Kniffin  v. 
Knight,  56  N.Y.S.  (2)  108.  Section  1248  of  the  Civil 
Practice  Act  of  New  York  provides  as  follows:   "Where  a 
person  who  has  been  duly  served  *  *  *  refuses  or  neglects, 
without  sufficient  cause  shown  by  him,  fully  to  obey  it 
(by  making  his  return  and  producing  the  prisoner),  *  *  * 
the  court  or  judge  before  which  or  whom  it  is  made  return- 
able, upon  proof  of  the  due  service  thereof,  must  issue 
forthwith  a  warrant  of  attachment,  directed  generally  to 
the  sheriff  *  *  *  commanding  such  officer  *  *  *  forthwith 
to  apprehend  the  delinquent  and  bring  him  before  the  court 
or  judge.  Upon  the  delinquent  being  so  brought  up,  an  order 
must  be  made  committing  him  to  close  custody  in  the  jail 
*  -*  -"-.  The  order  must  direct  that  he  stand  committed  until 
he  makes  return  to  the  writ  and  complies  with  any  order 
which  may  be  made  by  the  court  or  judge  in  relation  to  the 
person  for  whose  relief  the  writ  was  issued."  In  the 
Kniffin  case  respondent  was  served  with  a  writ  of  habeas 
corpus  taken  out  by  his  wife  who  sought  to  recover  the 
children  who  had  been  awarded  to  her  in  a  divorce  decree 
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and  who  had  been  taken  by  the  husband  who  refused  to  return 
then  to  her.   The  court  denied  a  notion  to  adjudge  the 
respondent  guilty  as  for  contempt  and  said  that  the  remedy 
there  was  to  nake  application  for  a  warrant  of  attachment 
for  the  apprehension  of  respondent,  as  prescribed  in  the 
foregoing  section  of  the  New  York  statute,  holding  that 
"it  is  settled  in  this  department  that  the  sole  remedy  for 
failure  to  nake  a  return  and  to  produce  a  child  as  required 
by  a  writ  of  habeas  corpus,  is  that  prescribed  by  Section 
1248  of  the  Civil  Practice  Act."  Respondent  calls  our 
attention  to  Ex  parte  Moore,  64  F.C,  802,  wherein  provision 
for  attachment  in  habeas  corpus  is  covered  in  the  Worth 
Carolina  statute  as  follows:   "If  any  person  on  whom  a 
writ  of  habeas  corpus  is  served,  shall  refuse  or  neglect 
to  obey  the  sane  by  producing  the  body,  &c,  within  the 
time  required,  and  no  sufficient  excuse  be  shown,  it  shall 
be  the  duty  of  the  Judge  or  Court  forthwith  to  issue  an 
attachment  against  such  person,  *  *  *  and  such  person  shall 
be  committed  to  jail,  until  he  shall  make  return  to  the 
writ,  and  comply  with  any  order  that  may  be  made  in  relation 
to  the  party  for  whose  relief  the  writ  shall  have  been  is- 
sued." With  respect  to  this  statutory  provision  the  court 
said  that  the  "act  in  question  does  not  rest  on  the  idea 
of  punishing  for  a  contempt  of  the  Judge,  or  Court,  but  of 
compelling  a  return  to  the  writ,  and  the  production  of  the 
body,"  Section  15  of  our  Habeas  Corpus  Act  contains 
similar  provisions  and  prescribes  the  power  given  to  the 
court  as  follows:   "shall  enforce  obedience  by  attachment 
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as  for  contempt."  Respondent  contends  that  if  he  had  re- 
fused or  neglected  to  obey  the  writ  without  sufficient 
excuse,  the  court  would  have  been  limited  under  section  15 
to  the  issuance  of  a  writ  of  attachment  and  the  holding  of 
respondent  in  custody  until  he  complied  with  the  order  of 
the  court.   Section  15  does  net  set  up  any  process  or  pro- 
cedure for  fixing  a  definite  sentence  for  contempt;  it 
merely  provides  for  an  attachment  as  for  contempt.  The 
attachment  obviously  must  issue  first;  then  the  respondent 
may  be  held  until  he  complies  with  the  writ,  and  he  can  be 
held  until  he  produces  the  person  named  in  the  writ,  or 
shows  good  cause  why  he  cannot  do  so. 

Petitioner's  counsel  evidently  concurs  in  this  inter- 
pretation of  the  language  and  intent  of  section  15,  for  he 
states  that  although  there  is  no  provision  in  the  Habeas 
Corpus  Act  of  this  state  for  fixing  a  definite  sentence 
as  for  contempt,  as  was  done  in  this  case,  nevertheless  "we 
assume  that  the  trial  court  acted  under  its  inherent  power 
to  punish  for  contempt.  The  trial  court  was  not  limited  to 
the  Habeas  Crpus  Act."  However,  this  was  not  a  direct  con- 
tempt, which  ordinarily  consists  of  something  done  or  omitted 
to  be  done  in  the  presence  of  the  court  tending  to  impede 
or  interrupt  justice  or  lessen  its  dignity.  In  such  cases 
contempt  may  be  punished  summarily  and  without  any  prelimi- 
nary affidavit,  process  or  interrogatory.  Tolman  v.  Jones, 
114  111.  147;   People  v.  Gard.  259  HI.  238.   In  the  case 
at  bar  respondent's  course  of  action  occurred  in  whole  or  in 
part  out  of  the  presence  of  the  court  and  therefore  con- 
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stituted  a  constructive  or  indirect  contempt,  dependent  for 
prc-if  upon  evidence  of  some  kind,  and  the  prerequisite  of 
notice,  citation  or  rule  to  show  cause  served  upon  him.  In 
People  v.  Shorwin,  353  HI.  525,  the  court  distinguished 
between  the  two  classes  of  contempts  as  follows:   "It  has 
long  been  established  by  the  decisions  of  this  and  of  other 
courts  that  a  criminal  contempt  which  is  direct  in  its 
nature  -  i.e.,  which  takes  place  in  the  very  presence  of 
the  judge,  making  all  of  the  elements  of  the  offense  matters 
within  his  own  personal  observation  and  knowledge,  or  which 
occurred  out  of  his  presence,  if  admitted  by  the  contemnor 
in  open  court  -  may  be  punished  summarily  by  the  court 
without  any  formality  of  pleading,  notice  or  answer,  (Peop_le 
v.  Roc kola,  346  111.  27.)   It  is,  we  think,  equally  well  es- 
tablished that  if  the  contempt  is  indirect  -  i.e. ,  one  v/hich 
in  whole  or  in  an  essential  part  recurred  out  of  the  presence 
of  the  court  and  which  is  therefore  dependent  for  its  proof 
upon  evidence  of  some  kind  -  there  must  be  a  notice,  citation 
or  rule  to  show  cause  served  upon  the  alleged  contemnor.  (Ex 
parte  Savin,  131  U.S.  267 j  Cook©  v.  United  States,  267  id. 
518;  4  Blackstone's  Com.  286.)  ***  If  he  has  been  denied 
the  protection  of  the  constitution,  the  fact  that  he  has 
been  guilty  of  contempt  of  court  cannot  justify  his  imprison- 
ment. An  examination  of  the  record  discloses  that  the  ad- 
judication of  guilt  is  at  least  in  part  necessarily  based 
upon  facts  outside  the  personal  knowledge  of  the  presiding 
judge  and  facts  which  could  only  be  determined  by  the  asking 
of  testimony."  Under  this  and  other  decisions  which  might  be 
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cited,  the  obvious  conclusion  is  that  the  contennor  could 
not  summarily  be  punished  for  contempt,  and  without  some 
process,  pleading  or  rule  to  show  cause  the  trial  court 
was  without  authority  to  find  him  guilty  and  sentence  him. 
The  rule  is  clearly  stated  in  Cooke  v.  United  States,  267 
U.S.  517>  as  follows:   "Due  process  of  lav;,  therefore,  in 
the  prosecution  of  contempt,  except  of  that  committed  in 
open  court,  requires  that  the  accused  should  be  advised  of 
the  charges  and  have  a  reasonable  opportunity  to  meet  them 
by  way  of  defense  or  explanation."  Under  the  circumstances 
']  it  is  apparent  that  the  court  could  not  have  acted  under 
its  inherent  power  to  punish  for  contempt  without  giving 
respondent  a  reasonable  opportunity  to  meet  the  charge 
preferred  against  him  by  way  of  defense  or  explanation. 

When  respondent  appeared  before  the  court  on  November 
18  he  had  been  in  the  custody  of  the  sheriff  and  detained 
in  the  county  jail  continuously  since  the  evening  of  the 
l6th,  and  when  he  failed  to  produce  the  child  in  court  as 
directed,  we  perceive  no  reason  why  an  attachment  should 
not  have  issued  against  him  under  section  15  of  the  Habeas 
Corpus  Act,  within  the  language  and  intent  of  that  statute, 
requiring  him  to  obey  the  writ  or  affording  him  an  oppor- 
tunity to  show  or  explain  his  refusal  or  neglect;  and  if 
the  court  was  then  still  of  the  opinion  that  he  had  refused 
or  neglected  to  obey  the  writ  by  producing  the  child  or 
failed  to  make  a  full  or  explicit  return  thereto,  the  court 
would  have  had  the  power  under  the  statute  to  order  him  held 
in  custody  until  such  time  as  he  would  have  produced  the 


-9- 

child.  In  the  informal  hearing  had  on  November  18  respond- 
ent offered  to  prove  that  after  the  California  Court  of 
Appeals  had  awarded  custody  of  the  child  to  petitioner, 
she  followed  respondent  to  Linwood,  Ontario,  and  there 
instituted  habeas  corpus  proceedings  to  regain  custody, 
and  that  the  Canadian  Court  gave  respondent  the  custody 
of  the  child  after  a  full  hearing.   The  trial  judge  in 
this  proceeding  tock  the  pcsition  that  he  was  not  at  all 
concerned  about  hearing  or  looking  into  the  decree  that 
was  entered  in  Canada  and  that  he  would  recognize  only  the 
California  decree.   It  is  unnecessary  for  us  to  pass  upon 
respondent's  contention,  supported  by  authority,  that  full 
faith  and  credit  should  have  been  given  to  the  decree  of 
the  Canadian  Court,  which  was  the  last  decree  entered  in 
the  controversy  between  the  parties |  suffice  it  to  say  that 
for  the  reasons  indicated  the  court  was  not  justified  in 
sentencing  respondent  to  six  months  in  jail  under  section 
15  of  the  Habeas  Corpus  Act,  and  that  there  was  no  inherent 
power  to  sentence  him  as  for  contempt  without  issuing  an 
attachment  and  giving  hin  an  opportunity  to  show  sufficient 
excuse  or  cause  for  his  refusal  or  neglect  to  produce  the 
child  as  directed.   The  order  of  the  Superior  Court  is 
therefore  reversed. 

Order  reversed, 
Scanlan  and  Sullivan,  JJ.,  concur. 
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APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 


MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Plaintiff  brought  an  action  of  forcible  entry  and 
detainer  against  defendant  in  the  Municipal  Court  of 
Chicago.  Summons  was  duly  served,  appearance  filed  and 
the  case  set  for  trial  and  heard  April  1,  1948,  resulting 
in  judgment  for  the  plaintiff  for  possession  of  the 
premises  and  the  staying  of  the  writ  of  restitution  for 
five  days.   On  April  5  defendant  presented  a  motion  and 
verified  petition  to  vacate  the  judgment  and  for  a  new 
trial.  After  that  motion  was  denied  on  the  day  It  was 
made,  notice  of  appeal  and  service  thereof  was  filed,  and 
on  April  8,  1948  the  appeal  bond  was  approved  and  filed. 
After  the  appeal  had  thus  been  perfected  and  the  record 
filed  in  the  Appellate  Court,  plaintiff  moved  to  dismiss 
the  appeal  on  the  ground  that  defendant  had  not  filed  his 
appeal  bond  within  the  five-day  period  as  prescribed  by  the 
Forcible  Entry  and  Detainer  statute  (111.  Rev.  Stat.  1947, 
ch.  57,   sec.  18,  par.  19).  The  First  Division  of  the 
Appellate  Court  denied  the  motion.  The  case  was  thereafter 
regularly  assigned  to  this  division  of  the  court,  and  upon 
motion  of  plaintiff  to  vacate  and  set  aside  the  order  of 
the  first  division  denying  his  motion  to  dismiss  the  appeal  • 
and  to  reconsider  his  new  motion  to  dismiss  the  appeal  in 
.accordance  with  another  petition  filed  for  that  purpose, 
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we  reserved  the  natter  to  hearing j 

In  defendant's  notice  of  appeal  filed  April  5>  1948 
he  sought  not  only  the  reversal  of  the  judgment  entered 
April  1  finding  him  guilty  of  unlawfully  withholding  the 
premises  described  in  the  complaint,  but  also  reversal 
of  the  order  of  April  5  denying  his  notion  for  a  new 
trial.  The  gist  of  plaintiff's  contention  for  dismissal 
of  the  appeal  is  that  under  the  Forcible  Entry  and 
Detainer  Act  defendant,  in  order  to  vest  this  court  with 
jurisdiction,  was  obliged  to  file  not  only  his  notice  of 
appeal  within  five  days,  but  also  the  bond,  and  his  counsel 
say  that  although  the  notice  of  appeal  was  filed  in  apt  tine, 
the  appeal  bond  was  not  filed  until  April  8,  and  that  this 
delay  in  filling  the  appeal  bond  is  fatal.  Since  this  case 
was  argued  orally  defendant's  counsel  has  furnished  us  with 
an  additional  typewritten  brief  at  the  request  of  the  court 
wherein  he  has  ably  and  exhaustively  dealt  with  the  question 
presented,  and  has  cited  and  discussed  substantially  all  the 
authorities  upon  that  phase  of  the  case.   The  gravamen  of 
his  contention  is  that  since  the  motion  to  vacate  the  judg- 
ment and  for  a  new  trial  was  not  presented  until  April  5 
and  before  he  had  perfected  his  appeal  by  filing  notice  of 
appeal,  he  had  five  days  after  the  motion  was  denied  in 
which  to  file  his  notice  of  appeal  and  bond  under  the  provi- 
sions of  the  Forcible  Entry  and  Detainer  statute.  We  think 
this  contention  is  well  taken  and  in  accordance  with  the 
holding  of  recent  decisions.  Kruse  v.  Ballsmith,  332  111. 
App.  301;   Cor win  v.  Rheins,  390  111.  205.   These  cases  hold 
that  a  motion  to  vacate  or  set  aside  a  judgment  or  decree 
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stays  the  time  within  which  the  Notice  must  be  filed,  and 

that  the  time  for  filing  suCh  notice  begins  to  run  from 
the  date  such  motion  is  disposed  of.  ^ee  also  In  re 
Estate  of  Collignon.  333  111-  App.  5^2,  where,  by  analogy, 
it  was  held  under  section  330  of  the  Probate  Court  Act 
that  a  motion  to  vacate  an  order  of  the  Probate  Court, 
made  within  the  twenty-day  period  provided  in  that  statute, 
stayed  the  finality  of  that  order  until  the  motion  was 
disposed  of,  citing  Hosking_vJ  Southern  Pacific  Co..  243 
111.  320,  and  Corwin  v.  Rheims,  supra.  Under  the  rationale 
of  these  authorities,  we  hold  that  the  renewed  motion  to 
dismiss  the  appeal  should  be  denied,  as  was  the  original 
motion  made  by  plaintiff. 

Plaintiff's  suit  for  possession  is  predicated  on  the 
theory  that  certain  acts  of  nuisance  were  committed  by  de- 
fendant which  entitled  plaintiff  to   terminate  the  tenancy 
and  obtain  possession  of  the  premises.  The  parties  devote 
considerable  space  in  their  briefsto  a  discussion  whether  the 
preponderance  of  the  evidence  proved  the  claimed  acts  of  nui- 
sance j  but  in  the  view  we  take  it  will  be  unnecessary  to  dis- 
cuss this  evidence  because  we  have  reached  the  conclusion  that 
the  notice  served  by  plaintiff  did  not  comply  with  the  statute 
and  was  fatally  defective.   The  notice  concludes  as  follows: 
"You  are  hereby  notified  to  cease  and  desist  from  these  vio- 
lations within  ten  days  from  service  of  this  notice,  in  de- 
fault of  which  I  shall  consider  your  tenancy  terminated,  and 
proceed  accordingly."  Section  9  of  the  Landlord  and  Tenant 
statute  (111.  Rev.  Stat.  1947,  eh.  8C,  par.  9)  provides 
that  "when  default  is  made  in  any  of  the  terms  of  a  lease, 
it  shall  not  be  necessary  to  give  more  than  ten  days'  notice 


to  quit,  or  of  the  termination  of  3uch  tenancy,  and  the  same 
may  be  terminated  on  giving  such  notice  to  quit  at  any  time 
after  such  default  in  any  of  the  terms  of  such  lease  #  *  *." 
This  section  of  the  statute  prescribes  the  form  of  notice  re- 
quired.  In  essence  the  prescribed  notice  must  contain  a  ter- 
mination of  the  lease,  the  nature  or  character  of  the  default, 
and  make  a  demand  for  possession  by  a  certain  time.  The 
notice  served  by  plaintiff  in  the  case  at  bar  did  not  satisfy 
these  requirements.  There  was  a  complete  omission  of  any 
words  declaring  a  definite  termination  of  the  lease,  or  de- 
manding possession,  the  refusal  of  which  would  form  the  basis 
for  a  forcible  entry  and  detainer  proceeding.  The  implication 
in  the  notice  that  the  tenant  had  committed  a  nuisance  or 
other  violation  of  the  written  lease,  followed  by  the  admoni- 
tion to  the  tenant  "to  cease  and  desist  from  these  violations 
within  ten  days  from  service  of  this  notice,"  together  with 
the  statement  that  "in  default  of  which  I  shall  consider  your 
tenancy  terminated  and  proceed  accordingly,"  amounted  to 
nothing  more  than  a  warning  that  other  appropriate  proceed- 
ings would  follow.  The  words  "proceed  accordingly"  cannot 
fairly  be  interpreted  to  constitute  a  demand  for  possession 
in  the  event  the  tenant  refused  to  heed  the  warning;  that 
language  might  equally  well  imply  a  suit  for  waste,  a  com- 
plaint for  injunction  or  abatement,  or  a  charge  of  disorder- 
ly conduct. 

Evidently  recognizing  the  deficiency  of  the  notice  as 
required  by  statute,  plaintiff  now  contends  that  he  was  not 
bound  to  give  notice  before  suit  was  filed  because  the  lease 
waived  any  requirement  of  notice.  The  early  case  of  McKinney. 
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v.  Brady  Foundry  Co..  175  HI.  App.  569 >  is  precisely  in 
point.   In  that  case  the  landlord  served  the  tenants  with  a 
written  notice  of  his  election  to  terminate  the  lease  and  a 
demand  for  immediate  possession.  The  court  held  the  notice 
to  be  insufficient  under  section  9  of  chapter  80  because  it 
called  for  immediate  possession,  whereas  that  section  pro- 
vided for  not  more  than  ten  days'  notice.   In  that  case  the 
landlord  likewise  contended  that  a  compliance  with  the  statute 
was  waived  by  the  terms  of  the  lease.  With  respect  to  this 
contention  the  court  held  that  "having  undertaken  tc  terminate 
the  tenancy  by  notice  and  demand  for  rent  and  possession,  such 
notice  and  such  demands  must  conform  to  the  provisions  of  the 
statute  above  quoted,  before  right  of  action  by  forcible  entry 
and  detainer  accrues.   This  he  did  not  do.  The  suit  was, 
therefore,  properly  dismissed." 

The  notice  in  this  case  was  clearly  defective.  The 
suit  should  have  been  dismissed.   For  the  reasons  indicated 
the  judgment  of  the  Municipal  Court  is  reversed,  and  judgment 
is  entered  here  for  defendant  for  costs  of  this  appeal. 

Judgment  reversed  and  judgment  here 
for  defendant  for  costs  of  this 
appeal. 

Scanlan  and  Sullivan,  JJ.^  concur. 
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MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION 
OF  THE  COURT. 

The  plaintiff  Alice  Russell  brought  suit  against  the 
Illinois  Central  Railroad  Company  to  recover  damages  result- 
ing from  an  injury  alleged  to  have  been  sustained  by  her 
while  a  passenger  on  defendant's  train  running  from  Miami, 
Florida  to  Chicago,  Illinois.  Trial  by  jury  resulted  in  a 
verdict  and  judgment  for  defendant,  from  which  plaintiff 
has  taken  an  appeal. 

Although  plaintiff  alleges  general  negligence  in  the 
operation  of  the  train,  the  gist  of  the  action  as  evidenced 
in  the  pertinent  paragraphs  of  the  complaint,  is  that  de- 
fendant carelessly,  negligently  and  improperly  propelled 
and  operated  the  train  at  a  high  rate  of  speed,  and  sudden- 
ly and  without  warning  "violently  jerked,  jarred  and  swayed" 
the  train,  "whereby  the  plaintiff  was  caused  to  be  and  was 
thrown  to,  upon  and  against  the  interior  and  finer  of  said 
train." 

The  alleged  accident  occurred  around  noon  on  February 
7,  1946,  some  30  miles  north  of  Haleyville,  Alabama.  The 
train  was  made  up  of  a  two-engine  Diesel  locomotive  and 
seven  cars.   It  left  Haleyville  at  11; 47  a„m0  and  came  to 
a  stop  at  Coker  Spur,  Alabama,  32  miles  away.   The  accident 
occurred  between  those  points.  Plaintiff  testified  that  she 
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and  Mrs.  Fannie  Pian,  a  fellow  passenger  who  sat  beside  her, 
went  into  the  diner  about  11:30  a,n,,  where  they  remained 
for  about  half  an  hour.   Plaintiff  left  the  diner  about 
noon  to  return  to  her  reserved  seat  which  was  next  to  the 
window  and  separated  from  the  adjoining  seat  by  a  collapsible 
am  rest.  She  testified  that  as  she  started  to  slide  in 
toward  her  seat,  with  the  arm  rest  in  position,  "there  was 
a  terrific  jerk  and  it  threw  ne  forward  and  threw  me  backj 
my  back  against  the  arm  rest,"  with  the  result  that  the  lower 
part  of  her  spine  struck  the  arm  rest.  Mrs.  Pian  also  testi- 
fied that  there  was  a  terrific  jolt  and  that  plaintiff  fell 
forward  and  then  back.   Both  witnesses  testified  in  effect 
that  as  the  result  of  the  jolt  "the  people  in  the  seats  fell 
out  of  their  seats,  *  *  *  and  there  was  a  terrific  uproar 
-x-  -*:-  -;;-  a  i0t  of  excitement."  Someone  had  reported  to  Pauline 
Rahn,  the  stewardess,  the  seat  number  of  a  passenger  who  was 
complaining  of  pein.  The  stewardess  came  to  plaintiff's  seat 
about  noon  while  the  train  was  still  in  motion  and  asked  plain- 
tiff what  had  happened.   She  replied  that  she  had  been  hurt 
on  the  collapsible  arm  rest  of  her  seat  as  she  slid  in. 
According  to  the  stewardess,  no  one  on  the  train  except 
plaintiff  had  made  any  complaint.   In  the  course  of  several 
conversations  with  the  stewardess  during  the  day  and  that 
night  plaintiff  made  no  claim  that  any  jolt  or  jerk  had 
occurred.   Once  during  the  afternoon  the  stewardess  saw 
plaintiff  outside  the  train  while  it  was  stopped,  and  she 
observed  plaintiff  away  from  her  seat  several  times  that 
evening. 


V 


The  report  of  the  occurrence  was  transmitted  by  the 
stewardess  to  Joe  Rankin,  passenger  agent,  who  talked  to 
plaintiff.   He  merely  inquired  whether  she  was  resting  all 
right  and  whether  there  was  anything  that  he  could  do  for 
her.   "I  understood  that  the  stewardess  had  taken  care  of 
her  and  had  given  her  aspirins»   1  did  hot  have  any  con- 
versation with  her  about  how  she  got  hurt,  or  anything  of 
that  nature.  Part  of  the  time  she  wasn't  in  the  seat*" 

Various  other  witnesses,  including  the  engineer, 
fireman,  baggageman,  flagman,  dining-car  steward,  a  waiter, 
a  chef  and  a  passenger,  all  testifying  on  behalf  of  defend- 
ant, stated  emphatically  that  there  had  been  no  jolting, 
jerking  or  unusual  movement  of  the  train,  and  no  commotion 
of  any  kind  between  Haleyville  and  Coker  Spur,  and  apparent- 
ly no  complaint  was  made  by  any  other  passenger  of  any  jolt, 
jerk  or  unusual  movement  in  the  operation  of  the  train 
between  those  two  points. 

The  baggageman  John  Hall  testified  that  after  leaving 
Haleyville,  J.  C.  Frederick,  the  fireman,  came  into  the 
baggage  car,  opened  the  door,  looked  out  and  told  Hall  there 
was  something  wrong,  and  then  went  back  to  the  engine.  After 
he  left,  the  brakes  were  gradually  applied.  He  then  saw 
Frederick  hanging  on  the  side  of  the  engine,  and  when  the 
speed  of  the  train  had  been  reduced  to  five  to  six  miles 
per  hour,  Frederick  dropped  to  the  ground  and  jogged 
alongside  the  train,  In' king  at  the  wheels.  All  stated 
that  the  train  traveled  from  one-half  to  three-quarters 
of  a  mile  after  the  brakes  were  applied,  during  which  time 
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there  was  no  forward  or  backward  movement  or  any  jerks  or 
jarrings  of  the  train.  When  the  train  finally  stopped  it 
was  observed  that  the  rear  wheels  of  the  engine  were  over- 
heated and  had  become  "frozen."  Plaintiff  ascribes  this 
condition  to  the  "lack  of  lubrication,"  and  upon  trial  she 
sought  to  establish  some  connection  between  this  circumstance 
and  the  alleged  jarring  and  jolting  of  the  train  when  it  was 
being  brought  to  a  stop  for  repair  work,  which  took  some  six 
to  seven  hours.   However,  it  clearly  appears  from  the  evi- 
dence that  plaintiff's  alleged  Injury  was  not  connected  in 
any  way  with  the  train  stop,  but  had  occurred  about  15 
minutes  before.  Both  plaintiff  and  Mrs.  Pian  admitted 
that  plaintiff  was  injured  10  to  15  minutes  before  the 
train  stopped. 

Plaintiff  states  in  her  brief  that  after  the  train 
left  Haleyville  and  had  reached  Goker  Spur,  the  fireman 
Frederick  "smelled  something  unusual  like  something  hot, 
looked  out  and  saw  smoke  coming  from  beneath  the  engine. 
He  notified  the  engineer,  William  Flack,  to  slow  down. 
Flack  applied  the  emergency  brakes  while  the  train  was 
moving  at  the  rate  of  60  miles  an  hour,  and  brought  it  to 
a  stop  in  about  a  quarter  of  a  mile."   The  train  crew 
presents  an  entirely  different  version  of  the  occurrence. 
Frederick  stated  that  sometime  after  leaving  Haleyville 
he  smelled  something  hot  in  the  back  part  of  the  engine ; 
that  he  went  into  the  baggage  car  immediately  behind, 
leaned  out  from  its  open  side  door  and  saw  smoke  coming 
from  the  rear  engine  wheels j  that  the  train  was  going  60  to 


-5- 

65  miles  an  hour;  that  he  then  went  back  to  the  engine  cab 
and  told  Flack,  the  engineer,  to  slow  down.  Flack  verified 
this  conversation,  and  said  that  he  put  on  his  service 
application  of  seven  to  ten  pounds  of  air.  Frederick  then 
went  back  some  35  feet  to  a  doer  in  the  side  of  the  engine, 
opened  it  and  backed  out,  standing  on  the  stirrup  facing 
the  car  and  holding  onto  the  door  handles  above.  By  that 
time  the  speed  had  been  reduced  to  40  miles  an  hour.  He 
hung  on  and  watched  the  rear  wheels,  occasionally  releasing 
one  hand  to  give  the  slow  signal  to  Flack,  who  was  looking 
out  Of  his  window.   Flack  testified  that  while  the  latter 
was  in  that  position  the  train  continued  for  another  half 
mile.  By  that  time  the  train  speed  had  been  reduced  to 
four  to  six  miles  an  hour,  and  Frederick  then  swung  off 
the  engine  and  walked  alongside  for  the  last  80  feet  of 
the  train's  movement.  Flack  testified  that  there  were  no 
sharp  curves  between  Haleyville  and  the  place  of  the  al- 
leged accident  which  could  cause  any  undue  movement  of 
the  train,  the  track  being  "mostly  straight"  on  that 
section  of  the  run,  and  Frederick  stated  that  there  was 
no  jolt,  jar  or  unusual  movement  connected  with  the  stop  or 
at  any  time  between  Haleyville  and  the  train's  final  stop. 
Flack  testified  that  the  train  traveled  three-fourths  of  a 
mile  after  the  service  brakes  were  applied  and  before  it 
finally  stopped. 

The  record  is  quite  voluminous,  but  the  foregoing 
is  a  fair  summary  of  the  gist  of  the  testimony  adduced 
on  behalf  of  plaintiff  and  defendant.   Upon  this  state  of 
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the  evidence  plaintiff  contends  that  the  verdict  is  con- 
trary to  the  manifest  weight  of  the  evidence.  According 
to  the  plaintiff  and  Mrsi  Plan  the  accident  occurred 
amund  noon,  anywhere  between  15  to  30  ninutes  before  the 
incident  connected  with  the  overheating  of  the  wheels  had 
occurred,  and  other  evidence  fully  corroborates   this 
fact.  Clearly  there  could  have  been  no  connection  between 
plaintiff's  injury  and  the  ultimate  stopping  of  the  train 
near  Coker  Spur.   It  was  for  the  jury  to  determine  whether 
plaintiff  was  injured  as  charged  in  her  complaint  by  the 
jerking,  jolting  and  negligent  operation  of  the  train.  In 
view  of  the  evidence  to  the  contrary,  and  the  fact  that 
plaintiff  herself  evidently  made  no  such  complaint  immedi- 
ately after  she  was  injured,  the  jury  was  fully  justified 
in  concluding  that  the  charges  of  negligence  alleged  had 
not  been  sustained  by  the  evidence. 

As  the  other  principal  ground  for  reversal  it  is 
urged  that  the  court  was  hostile  to  plaintiff,  and  that 
remarks  of  counsel  for  defendant  prejudiced  the  jury. 
Because  of  a  suggestion  that  the  abstract  did  not  fairly 
reflect  the  course  of  proceedings  we  have  read  parts  of 
the  record  pertaining  to  these  charges  with  great  care. 
While  it  appears  that  the  court  overruled  many  of  plain- 
tiff's objections,  and  at  times  admonished  plaintiff  with 
seeming  impatience  to  answer  questions  propounded  to  her 
because  of  her  evasion  or  refusal  to  answer  as  directed 
or  because  she  volunteered  information  not  contemplated 
by  the  question,  we  think  that  in  view  of  the  repeated 
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"bickering"  during  the  trial  which  lasted  two  weeks,  the 
court  was  temperate  under  rather  trying  circumstances. 

The  charge  that  the  conduct  of  defendant's  counsel 
was  prejudicial  relates  entirely  to  statements  made  during 
the  closing  argument.  There  is  no  suggestion  that  defend- 
ant's counsel  did  anything  improper  prior  thereto.   It  is 
freely  admitted  that  neither  of  the  attorneys  maintained 
perfect  poise  during  this  part  of  the  proceeding.   In  his 
opening  argument  plaintiff's  counsel  constantly  referred 
to  defendant's  counsel  by  name,  and  in  effect  charged 
that  he  had  "framed"  the  entire  defenses  that  he  had 
"conveniently"  managed  to  put  an  employee  in  every  car; 
that  when  a  witness  made  a  slip  the  next  witness  came  and 
attempted  to  correct  it;  that  the  defense  was  prepared 
right  outside  the  court  room;  etc.   Defendant's  counsel 
was  clearly  within  his  right  in  answering  these  charges; 
he  would  have  been  remiss  in  his  duty  if  he  had  not  done 
so.  Without  detailing  the  argument  made  in  plaintiff's 
opening  statement  and  defendant's  reply  thereto,  we  are 
satisfied  that  plaintiff's  counsel,  who  first  offended 
in  this  regard,  cannot  complain  of  the  reply  that  was  made 
to  his  improper  remarks.   Kenna  v.  C.H»  &  S.E.  R.R.  Co.,, 
284  111.  301.   In  Field  v.  In^ersoll.  228  111.  App.  ^57; 
it  was  held  that  "a  party  can  have  no  just  ground  for  com- 
plaint on  account  of  remarks  improper  in  themselves,  which 
have  been  necessitated  by  like  remarks  on  the  other  side. 
When  the  attorney  for  the  losing  party  is  the  aggressor 
in  matters  of  this  kind,  thereby  challenging  reply  from 


his  opponent,  the  court  will  not  punish  the  prevailing 
party  by  granting  a  new  trial  for  indiscretions  committed 
by  his  counsel,  unless  it  clearly  appears  that  the  verdict 
is  improperly  influenced  by  such  statement."  Merely  as 
an  example  of  some  of  the  statements  made  by  plaintiff's 
counsel  in  his  opening  argument  we  cite  the  following. 
In  respect  to  the  evidence  introduced  by  defendant, 
counsel  said:   "It  is  undisputed  that  Freels,  with  his 
arranged  army  of  investigators,  could  have  gone  out  and 
brought  in  neighbors  if  there  was  any  lie  about  the  fact 
that  she  did  her  own  home  work  and  took  care  of  that 
family  and  kept  them  together „  There  was  no  such  evi- 
dence or  John  Freels  would  have  had  it  here."  Comments 
relating  to  the  failure  of  Dr.  Furey,  who  was  present  in 
court  but  failed  or  refused  to  corroborate  plaintiff's 
other  medical  witnesses,  follow:   "Now,  what  in  the  world 
is  there,  when  Dr.  Furey,  the  head  of  the  Medical 
Association — not  a  member  of  the  crew  such  as  has  been 
exhibited  by  defendant  by  the  two  musketeers  who  come  in 
here  at  fifty  or  seventy-five  dollars  an  hour?"  This 
reference  to  his  own  medical  witness  challenged  reply  by 
defendant's  counsel  which  was  not  improper.   In  any  event, 
substantial  justice  was  done  upon  the  trial  of  this  case 
and  the  correct  aggregate  result  has  been  reached.   Under 
the  circumstances  we  would  not  be  justified  in  reversing 
upon  the  record  presented.  Empire  State  Surety  Go.  v. 
Schillinger  Bros,,  167  111,  App,  632.   In  Chicago,  City. 
Railway  Co,  v.  Barron,  57   111.  App.  469,  the  court  observed 
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that  "if,  upon  the  evidence,  the  right  of  the  plaintiff 

t-1  the  recovery  which  he  has  obtained  were  clear j  many  un~ 

coramendable  things  that  occurred  upon  the  trial  might  "be 

passed  over  *  #  -;;-."   The  same  logic  must  be  applied  to  the 

case  at  bar. 

In  the  light  of  what  we  have  said,  the  contention 
of  plaintiff  that  the  court  sh  uld  have  directed  a  verdict 
for  the  plaintiff  requires  no  further  comment.  It  would 
have  constituted  error  to  do  so. 

Lastly,  it  is  urged  that  the  court  erred  in  giving 
defendant's  instructions  19  and  20.   Instruction  19  sets 
forth  the  duties  of  a  railroad  company  to  a  passenger  on 
its  car,  and  includes  the  statement  "And  in  this  case,  the 
mere  fact  that  the  plaintiff  was  a  passenger  and  was  in- 
jured, does  not  entitle  her  to  recover,,"  We  think  this 
is  a  correct  statement  of  the  law.  Mere  proof  that  a 
party  was  a  passenger  and  received  injury,  without  showing 
the  cause  of  the  injury  or  the  responsibility  of  the  rail- 
road therefor,  would  not  support  a  verdict.  Moreover,  the 
foregoing  statement  was  immediately  followed  by  the 
proposition:   "Unless  you  believe  from  a  preponderance  of 
the  evidence  that  the  defendant  negligently  injured  the 
plaintiff  while  the  plaintiff  was  in  the  exercise  of 
reasonable  care  for  her  own  safety,  your  verdict  should 
be  not  guilty."  We  find  nothing  wrong  with  this  in- 
struction.  Plaintiff  also  complains  that  by  so  instructing 
the  jury  the  court  took  from  it  the  res  ipsa  loquitur  rule. 
That  doctrine  has  no  application  to  this  case.   Plaintiff 
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charged  specific  negligence,  alleging  in  several  paragraphs 
of  her  complaint  that  defendant  negligently  operated  its 
train  by  jolting  and  jarring  it  so  that  she  was  thrown 
against  the  collapsible  arm  rest  of  the  seat  which  had  been 
assigned  to  her,  and  plaintiff's  entire  case  was  predicated 
upon  evidence  to  support  that  proposition.  The  applica- 
bility of  res  ipsa  loquitur,  for  which  plaintiff  contends, 
relates  entirely  to  the  over-heating  of  the  engine  wheels 
which  occurred  long  after  the  jolting  and  jarring  charged 
in  the  complaint  and  had  no  relation  whatever  to  the  al- 
leged cause  of  plaintiff's  injury.  There  was  no  occasion 
for  including  this  doctrine  in  the  charge  to  the  jury. 

Instruction  20,  relating  to  the  degree  of  care  re- 
quired of  defendant  in  operating  the  train,  states  a 
correct  principle  of  law,  and  it  is  fundamental  that  each 
party  has  the  right  to  have  the  jury  instructed  on  its 
theory  of  the  case  if  it  has  a  basis  in  the  evidence  upon 
which  to  rest.  Goldschmidt  v,  Chicago  Transit  Authority.*. 

335  111.  App.  461. 

Finding  no  reversible  error,  we  are  of  opinion  that 
the  judgment  of  the  Circuit  Court  should  be  affirmed,  and 
it  is  so  ordered. 

Judgment  affirmed, 

Scanlan  and  Sullivan,  JJ.,  concur. 
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ARTHUR  RICHARD, 

v. 
KATIE-  KEYES, 


Appellee, 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 


Appellant. 

MR,  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE 
COURT. 

An  action  in  forcible  detainer  brought  by  plaintiff, 
Arthur  Richard,  against  defendant,  Katie  Keyes,  for  posses- 
sion of  the  premises  described  as  6l3  East  33rd  street, 
third  floor,  Chicago,  Illinois,  A  jury  was  waived  and 
the  cause  was  tried  by  the  court.  There  was  a  finding 
that  the  right  of  possession  of  the  premises  was  in 
plaintiff  and  that  defendant  was  unlawfully  withholding 
fron  plaintiff  the  possession  thereof.  Judgment  was 
entered  upon  the  finding  and  a  writ  of  restitution  was 
ordered.   Defendant  appeals. 

No  point  is  raised  on  the  pleadings. 

Plaintiff's  theory  is  that  he  is  the  landlord  of 
the  premises  in  question,  which  he  desires  in  good  faith 
for  his  own  immediate  use  and  occupancy;  that  he  properly 
served  a  thirty  days'  notice  of  termination  of  the  tenancy 
upon  defendant;  that  her  month  to  month  tenancy  terminated 
on  March  31,  1948,  and  that  plaintiff  is  entitled  to  pos- 
session of  the  premises. 

Defendant  states  her  theory  as  follows:   "That  each 
month  since  1939  she  paid  monthly  rent  for  month  ending 
on  the  first  day  of  each  month  and  that  the  30  days  Notice 
of  Termination  of  tenancy  expiring  on  the  31st  day  of  the 
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nonth  could  not  have  the  effect  of  terminating  her  month  to 
month  tenancy  when  her  rent  was  paid  for  month  ending  on  the 
first  day  of  the  nonth.  That  when  plaintiff  took  over  the 
building  in  question,  December  1,  194-6,  he  took  sane  with 
notice  of  defendant's  tenancy,  and  was  not  entitled  to 
possession  of  the  apartment  of  defendant  for  his  own  use 
as  a  landlord  in  good  faith,  when  he  was  only  a  tenant 
with  notice  of  defendant's  rights,  under  the  Federal 
Housing  and  Rent  Act." 

Plaintiff,  the  landlord  of  the  building  in  question, 
acquired  control  of  the  building  in  1946  under  a  ten  year 
lease  from  the  owner,  and  defendant  has  been  paying  rent 
to  plaintiff  since  that  tine  under  a  month  to  month  tenancy. 
On  February  3>  194-8,  plaintiff  served  defendant  v/ith  a 
notice  terninating  her  tenancy  on  March  31;  194-8,  for  the 
reason  that  he  needed  the  apartment  for  his  own  immediate 
use.   It  appears  therefore  that  plaintiff,  instead  of 
giving  defendant  the  thirty  days'  minimum  notice  required 
by  the  statute,  gave  her   fifty-seven  days'  notice. 

Defendant  contends  that  "where  tenancy  from  month 
to  month  ends  on  the  first  day  of  the  month,  a  30  days' 
notice  to  terminate  tenancy,  expiring  on  the  31st  day  of 
the  month  and  demanding  possession  of  the  premises  on  the 
31st  day  of  the  nonth  does  not  terminate  the  tenancy  for 
reason  that  tenant  has  the  right  of  possession  until  mid- 
night of  the  first  day  of  the  month  and  landlord  has  no 
right  to  demand  possession  until  the  expiration  of  that 
tine."  This  contention  is  based  upon  the  assumption  that 
"there  is  a  total  absence  of  any  evidence  in  the  record 
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tending  to  show  that  the  defendant's  tenancy  fron  month  to 

nonth  ended  on  the  31st  day  of  the  month."  Plaintiff 
testified  that  defendant  was  a  month  to  nonth  tenant  "from 
the  first  to  the  31st."  Defendant  testified  in  her  own 
behalf  but  did  not  contradict  this  testimony  of  plaintiff. 
In  Necros  v.  Tedtnan.  238  111,  App.  220,  223,  it  Is  stated 
that  the  general  rule  that  a  tenancy  from  month  to  month 
expires  at  midnight  on  the  last  day  of  the  month  and  the 
notice  should  call  for  the  vacation  of  the  premises  on 
that  day,  although  the  tenant  has  the  right  of  occupancy 
to  the  very  end  at  midnight  and  the  landlord  the  right  of 
occupancy  on  the  next  day.  This  rule  Is  followed  in 
Hoefler  v.  Erickson,  331  111.  App.  577, 

Defendant  introduced  certain  rent  receipts  given 
by  plaintiff  to  defendant,  which  read,  "from  the  1st  to 
the  1st,"  and  argues  that  these  receipts  prove  that  de- 
fendant's tenancy  from  month  to  month  did  not  end  until 
midnight  of  the  first  day  of  the  month.  As  the  rent  for 
the  premises  was  due  on  the  1st  of  the  month  in  advance, 
the  tern  of  the  nonth  to  month  tenancy  began  on  the  1st. 
If  defendant's  strained  interpretation  of  the  language  of 
the  receipts  is  correct,  it  would  mean  that  the  tenancy 
was  for  more  than  a  month.  Defendant  seeks  to  avoid  this 
dilemma  by  contending  that  under  a  "well  settled  rule  of 
law  in  this  state  in  computing  time  the  first  day  is  ex- 
cluded and  the  last  day  included,"  and  that  by  applying 
this  rule  to  the  instant  case  "we  must  reach  the  conclusion 
that  defendant's  rent  was  paid  to  and  including  the  first 


day  cf  each  month  and  that  defendant  was  entitled  to  posses- 
sion  of  the  premises  until  midnight  of  April  1,  1948,  and 
that  the  notice  served  on  defendant  was  ineffectual  to 
terminate  the  tenancy  on  March  31,  1948."  We  think  that 
when  the  language  of  the  receipts  is  given  its  natural 
meaning  it  does  not  support  defendant's  argument  that  she 
was  entitled  to  possession  of  the  premises  until  midnight 
of  April  1,  1948.  When  the  facts  in  the  case  are  consid- 
ered in  the  light  of  the  law  that  we  have  cited  it  seems 
clear  that  the  trial  court  was  justified  in  finding  that 
the  month  to  month  tenancy  of  defendant  expired  at  midnight 
on  March  31,  1948.  As  the  tenancy  here  began  on  the  first 
day  of  the  month,  and  as  it  was  a  month  to  month  tenancy, 
it  ended  on  the  last  day  cf  the  month. 

Defendant  contends  that  it  was  incumbent  upon 
plaintiff  to  prove  by  a  preponderance  of  the  evidence  that 
he  seeks  in  good  faith  to  recover  possession  of  the  apart- 
ment  in  question  for  his  own  use  and  occupation  and  that 
he  failed  to  successfully  carry  the  burden.   Plaintiff 
is  justified  in  contending  that  defendant  in  arguing  this 
contention  has  not  adhered  to  the  record,  and  that  mis- 
statements of  the  evidence  are  frequently  made.   The  trial 
judge  stated  that  he  was  satisfied  from  the  evidence  that 
plaintiff  was  seeking  in  good  faith  to  recover  possession 
of  the  apartment  for  his  own  use  and  occupation,  and  after 
a  careful  examination  of  the  evidence  that  bears  upon  the 
instant  contention  we  are  satisfied  that  the  conclusion  of 
the  trial  judge  was  fully  justified  by  the  evidence. 
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The  attorney  for  defendant,  by  his  resourcefulness, 
has  enabled  her  to  withhold  possession  of  the  premises  in 
question  from  plaintiff  for  over  eighteen  months. 

The  judgment  of  the  Municipal  court  of  Chicago 
should  be  and  it  is  affirmed. 

JUDGMENT  AFFIRMED. 

Friend,  P.  J.,  and  Sullivan,  J,,  concur. 


In  the 
APPELLATE  COURT  OP  ILLINOIS 
FOURTH  DISTRICT 

May  Term,,  1949* 


Term  No.  49M4 

WYLIE  A.  HAMILTON, 

Plaint if f -Appellee , 

-vs- 

W.  W.  TOLER,  doing  business 
as  W.  W.  TOLER  &  SON, 

Defend ant- Appellant, 


Scheinemans  J, 


Agenda  No*  10 


Appeal  from  the  Circuit 
Court  of  Wayne  County,  111* 
Hon.  Charles  T,  Randolph, 
Judge,  Presiding 
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In  an  action  for  damages  for  personal  injuries 
arising  out  of  a  highway  collision,  judgment  was  entered 
against  the  defendant,  W.  W.  Toler,  upon  a  verdict  in  favor 
of  the  plaintiff,  wylie  A.  Hamilton,  for  $7,000.00,  from 
which  the  defendant  appeals,, 

The  collision  occurred  in  daylight  in  the  Village 
of  Cisne,  Wayne  County,  on  U.  S.  Highway  45,  which  is  paved 
to  a  width  of  eighteen  feet.   In  the  Village,  the  road  makes 
an  abrupt  right  angle  turn.   Plaintiff ,  driving  a  Ford  Sedan,*, 
approached  the  curve  from  the  east  to  turn  to  his  right  and 
proceed  north,  so  that  he  was  on  the  inside  lane  of  the  curve. 
Defendant's  truck,  driven  by  his  agent  and  servant ,  approached 
the  curve  from  the  north  to  turn  left  and  proceed  east?  thus 
was  on  the  outer  lane*  The  drivers  met  and  attempted  to 
pass  on  this  curve,  when  the  collision  occurred,,  resulting 
in  personal  injuries  to  plaintiff. 

The  plaintiff  charges  that  he  proceeded  around  the 
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curve  using  due  care  and  caution,  and,  in  substance,  that 

the  defendant's  driver  negligently  cut  the  corner,  so  that 

the  rear  of  the  truck  crowded  well  over  into  plaintiff1 s 

lane  and  there  the  truck's  rear  wheels  collided  with  the  left 

front  portion  of  the  Ford*   Defendant's  answer  denies  all 

this  and  further  alleges  the  collision  was^ caused  by  plaintiff's 

negligence,  that  plaintiff  operated  at  an  excessive  speed 

and  struck  the  curve  at  forty  miles  per  hour,  that  by  reason 

of  his  careless  and  negligent  operation,  plaintiff  was  unable 

to  "control  his  car  and  keep  it  in  the  proper  traffic  lane" 

etc   Plaintiff  replied,  denying  the  new  matter. 

The  principal  contention  of  the  defense  is  that 
plaintiff  failed  to  prove  due  care  on  his  own  part,  on  the 
contrary,  that  the  established  facts  show  the  collision  was 
his  fault,  and  the  trial  court  should  have  directed  a  verdict, 
A  proper  motion  for  directed  verdict  was  filed,  also  a  motion 
for  new  trial,  which  likewise  includes  a  claim  that  there 
is  no  substantial  evidence  tending  to  support  the  verdict. 
It  is  therefore  necessary  to  make  a  brief  reference  to  the 
testimony. 

The  plaintiff,  and  four  other  witnesses  who  were 
passengers  in  the  Ford,  all  testify  that  plaintiff  was 
proceeding  at  a  slow  speed  in  approaching  the  curve,  that 
he  further  decreased  his  speed  at  the  curve.,   Various 
estimates  are  given  but  all  agree  that  his  speed  did  not 
exceed  15  miles  per  hour  as  he  made  the  turn.   All  of  them 
testify  that  plaintiff  remained  in  his  own  lane  at  all  times, 
all  of  them  saw  the  truck  when  they  were  about  100  feet  from 
it,  and  that  in  passing,  plaintiff  drove  as  far  to  the  right 
as  possible  without  getting  off  the  paved  traffic  lane* 
Furthermore,  all  of  them  agree  in  substance,  that  the 
defendant's  truck  cut  the  corner,  that  the  rear  end  swung 
over  the  black  line,  into  plaintiff's  lane  and  sideswiped 
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the  Ford,  striking  the  left  front t 

Defendant's  truck,  weighing  20,000  pounds,  and 
loaded  with  30,000  pounds,  was  about  32  feet  long,  with  a 
wheel  base  of  26  feet.   It  was  not  a  tractor  and  semi- 
trailer, but  a  dual  tandem,  with  two  wheels  in  front  and 
eight  in  the  rear.   The  driver  claims  the  impact  occurred 
as  he  was  coming  out  of  the  curve,  that  the  left  wheels  of 
the  Ford  were  on  the  black  line,  as  were  his  own  left  rear 
wheels.   But  he  admits  the  rear  of  the  truck  swung  over  the 
black  line,  that  it  had  to  be,  in  making  that  curve  with 
that  long  piece  of  equipment « 

He  further  says  that  after  the  collision,  the 
plaintiff  told  him;   "I  looked  up  and  saw  that  big  cat  and 
got  excited".   This  is  denied  by  the  four  passengers  in  the 
car,  and  plaintiff  says  he  was  stunned*   Ke  was  removed  in 
an  ambulance  and  deposited  in  a  hospital,  where  he  re-mained 

for  twenty  days . 

There  was  no  testimony  of  excessive  speed,  erratic 
movements,  or  loss  of  control  by  the  plaintiff.   On  the 
Issues  made  by  the  pleadings,  it  is  clear  that  the  record 
presents  substantial  support  for  plaintiff's  case,  and  very 
little  for  the  defense.   We  have  covered  the  substance  of 
the  whole  case,  to  make  the  rest  of  the  argument  clear* 
though  we  are  not  actually  called  upon  to  weigh  the  evidence 
in  passing  upon  the  defendant's  motions .   It  is  an  elementary 
rule  that,  on  a  motion  for  directed  verdict,  the  court  does 
not  weigh  the  evidence,  its  inquiry  is  confined  to  the 
question  whether  there  is  substantial  evidence  from  which, 
together  with  the  reasonable  inferences  therefrom,  the  jury 
might  properly  find  for  the  plaintiff.   Minnis  vs.  Friend, 
360  111.  328;  Graham  vs.  Dressen,  292  111.  App .  15;   Libby 
McNeill  &  Libby  vs.  Cook,  222  111,  206,   We  hold  that  the 
trial  court  was  correct  in  denying  defendant's  motions,  on 
the  evidence. 
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Most  of  the  defense  argument  is  based  upon  the 
fact  that,  on  the  inside  of  the  curve,  there  was  a  concrete 
gutter,  about  two  feet  wide,  with  a  grass  shoulder  beyond* 
It  is  asserted  that  the  accident  would  not  have  happened  on 
a  straight  portion  of  highway,  and  that  plaintiff  could  have 
avoided  it  on  the  curve  by  utilizing  the  gutter  or  the 
shoulder;  furthermore,  since  plaintiff  saw  the  truck  100  feet 
away f  and  was  approaching  the  curve  at  slow  speed,  he  could 
have  stopped  short  in  a  position  of  safety.   Based  on  these 
premises,  it  is  urged  that  plaintiff  was  guilty  of  contri- 
butory negligence  as  a  matter  of  law„   Gases  are  cited  in- 
volving persons  who,  knowing  of  a  dangerous  condition,  de- 
liberately adopt  a  perilous  course  of  action. 

Such  cases  are  not  in  point  here.   The  defense  has 
ignored  the  ordinary  rule  that  due  care  is  a  question  of  fact 
for  the  jury,,  unless  all  reasonable  minds  would  agree  that 
negligence  is  established*   Here  were  two  vehicles  meeting 
and  passing  on  a  two-lane  road.   The  law  requires  each  to 
stay  in  his  own  lane,  and  yield  half  the  road  to  the  other. 
No  special  privileges  are  conferred  upon  a  truck,  merely 
because  it  is  unwieldy*,   We  cannot  amend  the  law  to  make  it 
plaintiff's  duty  to  yield  the  whole  road  to  a  truck,  nor 
two-thirds,  nor  any  other  fraction  greater  than  one-half. 

A  person  has  a  right  to  presume  that  other  parties 
will  obey  the  statutes  and  ordinances  in  force  in  a  given 
place.   Roberts  vs.  Cipfl,  313  111.  App.,  373.   Upon  per- 
ceiving a  violation  of  law,  plaintiff  was  charged  only  with 
the  duty  to  use  due  care.   Graham  vs.  Dressens  292  111.  App , , 
15.   Whether  he  did  or  did  not  use  proper  care  under  the 
circumstances  -shown  by  the  evidence  was  a  proper  question 
for  the  jury.   It  could  be  argued  to  the  jury  that  plaintiff 
might  have  gotten  out  of  the  way  if  he  saw  the  danger  in 
time,  or  he  might  have  stopped  in  a  safe  place  and  waited 
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for  all  lav/  violators  to  pass,  or  he  might  have  stayed  home 
and  avoided  all  traffic  hazards.   But  the  law  does  not  decide 
the  specific  requirements  of  his  actions  to  constitute  due 
care,  it  does  not  say  he  must  do  precisely  this,  or  must 
not  do  something  else.   Lasko  vs.  Meier,  327  111.  App.,  53 

Defendant's  proposition  implies  that  one  who  sees 
an  approaching  vehicle  encroach  upon  his  lane,  has  an  abso- 
lute duty  to  swerve  to  the  gutter  or  shoulder,  like  a 
frightened  horse,  otherwise  he  cannot  even  have  a  jury  pass 
upon  his  claim  for  damages  against  the  law  violator.   This 
is  not  the  law.   The  cases  we  have  cited  show  that  plaintiff 
was  required  to  use  the  care  of  an  ordinary  prudent  man, 
and  the  jury  must  decide  whether  he  did  so  in  this  type  of 

case. 

Several  other  points  are  presented  in  support  of 
the  motion  for  new  trial:   that  the  verdict  is  excessive, 
that  the  court  admitted  improper  medical  testimony  and  impro- 
perly instructed  the  jury. 

The  plaintiff  testified  that  he  received  a  severe 
chest  injury  in  the  accident,  that  he  was  in  the  hospital 
for  twenty  days,,  and  confined  to  bed  at  home  continuously 
for  a  month  thereafter,  that  he  had  been  employed  as  a  guard 
in  a  prison  prior  to  the  injury  and  was  then  in  good  health, 
guarded  cells,  served  as  fire  chaser  and  other  active  duties. 
He  returned  to  work  about  three  months  after  the  injury, 
but  did  only  duty  as  guard  in  a  tower,  where  he  could  sit 
out  his  eight  hours,  a  job  for  a  man  incapable  of  more 
violent  exercise;  and  even  then  he  had  severe  pain  in  his 
head,  chest  and  arms,  spent  fourteen  hours  a  day  in  bed, 
and  after  six  months  gave  up  the  job  entirely.   While  in 
the  hospital,  for  days  he  vomited  blood.   He  is  still  bothered 
by  the  chest  and  arm  pains,  and  has  a  large  depression  in 
the  sternum  about  two  to  three  inches  long. 
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A  physician  testified  to  examinations  recently 
made,  including  X-ray  pictures,  and  that  they  showed  the 
severe  damage  to  the  sternum,  healed  fractures  to  ribs  at 
the  juncture  therewith,,  and  a  greatly  enlarged  heart.  The 
patient  also  had  high  blood  pressure.   He  stated  there  is 
no  remedy  for  the  chest  injury,  and  it  is  permanent. 

It  is  clear  from  the  foregoing,  that  there  was 
evidence  from  which  the  jury  could  find  that  this  plaintiff 
was  injured  in  the  accident,  that  the  injuries  affected  his 
capacity  to  work,  and  that  they  were  permanent.  In  view  of 
this,  we  are  unable  to  say  that  the  verdict  of  $7000 000  was 
excessive , 

A  number  of  objections  were  made  to  the  physician's 
testimony,  on  the  ground  his  examinations  were  made  years 
after  the  occurrence,  and  were  too  remote.   This  objection 
is  without  merit.   The  plaintiff  had  a  right  to  present 
medical  corroboration  of  the  continued  existence  of  his 
injuries,  and  as  to  their  permanent  nature.   The  trial  court 
did  not  permit  the  doctor  to  conjecture  about  the  cause  of 
the  injuries.   The  testimony  was  limited  to  a  description 
of  objective  symptoms,  plus  an  expert  opinion  as  to  which 
were  the  result  of  trauma,  and  which  might  result  from  age 
or  other  causes;  high  blood  pressure  was  placed  in  the 
latter  category.   In  our  opinion,  the  court's  rulings  on 
this  evidence  were  entirely  correct. 

The  only  plaintiff's  instruction  objected  to  by 
the  appellant  is  the  stock  form  on  damages  commonly  used 
In  personal  injury  cases.   Appellant  contends  it  permits 
conjecture  as  to  duration  of  injuries  and  pain  and  suffer- 
ing in  the  future.   On  the  contrary,  this  stock  instruction 
repeatedly  cautions  the  jury  to  confine  its  consideration 
to  the  evidence;  all  the  enumerated  elements  end  with  the 
words,  "if  any  shown  by  the  evidence,"  and  the  form  finally 
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concludes  by  requiring  that  the  damages  be  "proved  by  the 
preponderance  of  the  evidence."   This  is  an  approved  form. 
Wolfstein  vs.  111.  Power  &  Light  Co.,  254  111.  App . ,  362; 
Craham  vs.  Dressen,  292  111.  App.,  15. 

Objection  is  also  made  that  the  court  refused  an 
instruction  tendered  by  defendant,  on  the  subject  of  due 
care  of  plaintiff,  and  which  directed  a  verdict  for  defendant 
if,  from  lack  of  such  care,  the  plaintiff  did  not  have  proper 
control,  and  thereby  did  not  pass  to  the  right,  etc.   The 
instruction  was  somewhat  argumentative  in  form,  but  aside 
from  that,  we  find  the  court  gave,  at  defendant's  request, 
no  less  than  nine  (9)  instructions  on  the  subject  of  due 
care,  informing  the  jury  in  various  ways  that  plaintiff  could 
not  recover  in  its  absence.  This  was  already  excessive,  so 
it  could  not  be  error  to  refuse  this  one. 

The  rulings  of  the  court  were  correct,  the  judgment 
was  properly  entered  on  the  verdict,  and  it  is  affirmed. 

Judgment  Affirmed. 


Bardens,  P.  J.  and  Culbertson,  J.  Concur. 
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LOUIS  J.  SHUDN077,  d/b/a  RELIABLE 
SKEE  BALL  COMPANY, 

Appellant, 


CITY  OF  CHICAGO,  a  Municipal  Corpora- 
tion and  MARTIN  H.  KENNELLY,  Mayor  of 
.the  City  of  Chicago;  JOHN  C.  PRENDERGAST, 
Commissioner  of  Police  in  the  City  of 
Chicago, 

Appellees. 


APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 


MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE 


COURT. 


Plaintiff  filed  his  complaint  for  a  declaratory 
judgment,  seeking  a  determination  by  the  court  as 
to  whether  the  device  manufactured  by  him,  known  as 
Skee  Ball  Alley,  a  particular  description  of  which  is 
stated  in  the  complaint,  is  in  violation  of  the 
ordinances  of  the  City  of  Chicago,  Chapter  193  of 
the  Municipal  Code  of  Chicago.  An  answer  was  filed 
by  the  defendants,  and  upon  a  hearing  by  the  court 
the  complaint  was  dismissed. 

It  is  urged  by  plaintiff  that  his  particular 
machine  is  not  within  the  prohibition  of  the  ordinances; 
that  the  operation  of  the  machine  involves  only  skill; 
and  that  there  is  no  element  of  chance  nor  is  any 
reward,  gain  or  prize  provided  for  in  the  operation 
of  the  machine. 

The  questions  here  argued,  based  upon  the  evidence 
in  the  record,  are  similar  to  those  in  Levins,  et  al.  v. 


2. 

City  of  Chicago,  296  111,  App.  645  (Abst.),  wherein 
this  court  held  this  type  of  machine  to  he  within 
the  te^ms  of  the  ordinances  referred  to,  and  reversed 
an  injunction  issued  by  the  chancellor,  restraining 
their  enforcement.   This  plaintiff  also  filed  a  complaint 
against  the  City  of  Chicago  to  ^e strain  the  City  from 
interfering  with  the  sale  and  operation  of  the  identical 
machine  involved  in  the  instant  case.   Coleman-Shudnow  v. 
City  of  Chicago,  297  111.  App. 130.   This  court  (Third 
Division)  reversed  the  injunction  order  obtained  by 
this  plaintiff  against  the  City  of  Chicago  and. quoted 
with  approval  Levins  v.  City  of  Chicago,  supra.  The 
holdings  in  Levins  v.  City  of  Chicago  and  Shudnow  v. 
City  of  Chicago,  supra, are  controlling  in  this  case. 

The  judgment  of  the  Superior  Court  is  accordingly 
affirmed. 

AFFIRMED. 

Tuohy,  P.  J.,  and  Niemeyer,  J.,  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS,         )  WRIT  OF  ERROR  TO 

Plaintiff  T  Defendant  in  Error,  ) 

)   MUNICIPAL  COURT 
v.  ) 

) 

WALTER  LISS,  )    OF  CHICAGO. 

) 

Defendant  -  Plaintiff  in  Error.  ) 


MR.  PRESIDING  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  in  error,  Walter  Liss,  was  tried  in  the 
Municipal  Court  of  Chicago  by  the  court  without  a  jury  on 
an  information  charging  that  he  carried  concealed  on  or 
about  his  person  a  German  Luger  automatic  pistol,  in  vio- 
lation of  paragraph  155  of  chapter  38  Illinois  Revised 
Statutes  of  1945.   Upon  being  found  guilty  the  court  sen- 
tenced him  to  the  House  of  Correction  for  a  period  of  six 
months,  and  he  prosecutes  this  writ  of  error  to  reverse  the 
judgment. 

Shortly  after  midnight  on  February  28,  1949,  Albert 
J.  Heitman,  a  police  officer  of  the  City  of  Chicago,  observed 
a  four-door  sedan  automobile,  driven  by  defendant  run 
through  a  red  traffic  light  signal  at  the  intersection  of 
Archer  and  Kedzie  avenues  in  the  City  of  Chicago.   After 
pursuing  the  automobile  a  short  distance  he  overtook  it. 
Accompanying  the  defendant  was  one   William  Wilczynski  who 
was  riding  in  the  front  seat  beside  defendant.   Upon  search- 
ing the  automobile  Officer  Heitman  found  a  German  Luger  auto- 
matic pistol  underneath  the  front  seat  midway  between 
defendant  and  Wilczynski.   The  clearance  between  the  bottom 
of  the  front  seat  and  the  floor  of  the  automobile  was  about 
three  inches  and  according  to  Officer  Heitman  the  gun  here 
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involved  was  lying  in  this  opening  midway  between  defendant 

and  Wilczynski  on  the  floor  of  the  car  about  six  inches  back 
from  the  front  of  the  seat. 

Defendant  testified  that  he  borrowed  the  automobile 

"from  a  girl  friend";  that  he  did  not  place  the  gun  under  the 
seat;  that  he  had  never  seen  it  before,  and  disclaimed  owner- 
ship. 

Wilczynski,  called  in  behalf  of  defendant,  denied 

any  knowledge  of  the  presence  of  the  gun  in  the  automobile 
and  also  the  ownership  thereof. 

Defendant  Liss  contends  that  the  proof  fails  to  show 
that  the  pistol  was  in  such  proximity  as  to  be  within  his 
reach  while  he  was  driving  the  automobile.  .In  support  of 
his. contention  defendant  relies  on  People  v.  Niemoth,  322 
111.  51,   In  that  case  it  appears  that  Niemoth  was  driving 
the  automobile  and  the  firearms  were  found  on  the  floor  back 
of  the  front  seat  where  they  were  not  immediately  accessible 
to  the  accused.   The  facts  in  the  Niemoth  case  are  readily 
distinguishable  from  those  in  this  case.   In  the  instant 
'  case  we  think  the  court  could  find  that  the  gun  was  within 
the  reach  of  the  defendant  without  materially. changing  his 
position  at  the  steering  wheel.   See  Spears  v.  State,  17 
S.  W.  (2d)  809. 

Defendant  insists  that  there  was  no  proof  tending 
to  show  that  the  gun  found  in  the  automobile  belonged  to  him. 
From  a  reading  of  the  statute,  paragraph  155,  Chapter  38 
Illinois  Revised  Statutes  1945,  we  find  no  provision  requiring 
proof  of  ownership  of  the  firearm. 

Finally  defendant  maintains  that  the  evidence  fails 
to  show  that  he  had  any  knowledge  of  the  presence  of  the 
pistol  in  the  automobile.   He  argues:   "The  pistol  having 


been  found  under  the  seat  of  the  automobile  equi-distant 
from  the  defendant  and  another  occupant  William  Wilczynski, 
it  is  impossible  to  determine  'on  or  about  which  of  the 
two  persons  the  gun  was  concealed, «  "  citing  People  v. 
v,  Henneman.  367  111.  151.   In  the  Henneman  case  one  Dungan, 
the  owner,  was  arrested  while  driving  his  automobile 
accompanied  by  Henneman  who  was  seated  beside  him.   After  a 
search  two  guns  were  found  in  a  compartment  in  the  dash  of 
the  automobile.  Henneman  disclaimed  ownership  of  the  guns 
and  knowledge. of  their  presence  in  the  compartment.  The 
court  held  (p.  153)  that  "there  was  not  a  legal  arrest  as 
background  for  the  search  made  by  the  officers.   The  dis- 
covery of  a  pistol  or  revolver  on  search  following  the  arrest 
cannot. relate  back  to  and  operate  as  a  justification  for  the 
arrest.  The  arrest  must  be  legal  or  the  search  is  illegal." 
In  the  case  at  bar  the  legality  of  defendant's  arrest  is  not 
challenged  nor  the  search  which  followed.   Defendant  test!-, 
fied  that  he  "borrox^ed  the  automobile  from  his  'girl  friend.'" 
She  did  not  appear  as  a  witness.   It  is  undisputed  that  defend- 
ant had  control  of  the  automobile  and. constructive  possession 
of  its  contents,  including  the  pistol.   Whether  defendant  knew 
of  its  concealment  under  the  front  seat,  we  think,  presented. a 
question  of  fact  for  the  court.   (People  y.  McMahon,  359  111. 
97.)   See  People  v.  3ellucci.  240  NYS  669.  The  trial  judge  who 
saw  and  heard  the  witnesses  was  in  a  better  position  to  deter- 
mine the  credibility  of  the  witnesses  and  the  weight  of  their 
testimony  than  this  court,  and  we  are,  therefore,  not  disposed 
to  disturb  the  judgment.  A 

For  the  reasons  given,  the  judgment  is  affirmed. 

K  JUDGMENT  AFFIRMED. 

BURKE  AND  KILEY,  JJ.  CONCUR. 
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BEATRICE  FEDRO,  Guardian  of  the  ) 
Estate  of  JEROME  THOMAS  WAUGH, 

a  Minor,    ,  ) 

Appellant,  ) 

v.  ) 


APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY. 


MARGARET  E.  WAUGH,  individually  ) 
and  as  Executrix  of  the  Last  Will  ) 
and  Testament  of  THOMAS  G.  WAUGH,  ) 

deceased,  and  Margaret  E.  Waugh,  ) 
as  Trustee,  et  al.,       .      ) 

Appellees.      ) 

MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Beatrice  Fedro  and  Thomas  G.  Waugh  were  married 
at  Springfield,  Illinois,  on  December  25,  1932.  A  son, 
baptized  Jerome  Thomas  Waugh,  born  on  February  6,  1956, 
was  the  only  child  of  that  marriage.  On  October  24,  1939, 
Thomas  G.  Waugh,  as  settlor,  by  a  revocable  trust  agree- 
ment, delivered  certain  assets  to  Myles  Monahan,  as  trustee. 
Jerome  Thomas  Waugh  was  one  of  the  beneficiaries  named  in 
the  trust.  On  February  5,  1940  a  complaint  for. divorce  was 
filed  by  Beatrice  Waugh  against  Thomas  G.  Waugh.  On  March 
30,  1940  an  amended  complaint  was  filed  therein.  On  June 
19,  1940  a  decree  severing  the  bonds  of  matrimony  between 
the  parties  was  entered.   The  decree  ordered  the  defendant 
therein  to  pay  to  plaintiff  therein  the  sum  of  $5,000  as 
alimony,  awarded  the  custody  of  Jerome  to  plaintiff, 
directed  defendant  to  pay  to  plaintiff  the  sum  of  $90  per 
month  for  Jerome's  support  and  gave  certain  directions  re- 
garding the  trust  in  favor  of  Jerome. 


c 
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On  or  about  December  2,  1940  the  settlor  revoked 
the  trust  agreement  in  accordance  with  its  provisions.  On 
October  2,  1945,  Thomas  G-.  Waugh  having  remarried,  made 
his  last  will  and  testament  naming  Margaret  E.  Waugh,  his 
wife,  as  executrix  and  trustee.  On  May  17,  1947  Thomas 
G-.  Waugh  died.  The  will  was  admitted  to  probate  on  July 
28,  1947  and  letters  testamentary  issued  to  Margaret  E, 
Waugh,  his  widow.  On  March  30,  1948,  Beatrice  Fedro,  the 
mother  of  Jerome  Thomas  Waugh,  a  minor,  on  behalf  of  and 
as  the  guardian  of  his  estate,  filed  a  complaint  for 
specific  performance  in  the  Circuit  Court  of  Cook  County 
against  Margaret  E.  Waugh,  individually  and  as  executrix 
and  trustee  under  the  last  will  and  testament  of  Thomas 
G.  Waugh,  deceased,  and  others.   Margaret  E.  Waugh,  in 
her  various  capacities,  filed  a  motion  to  dismiss  on  the 
ground  that  the  relief  prayed  could  not  be  granted  because 
the  matters  sought  to  be  adjudicated  had  been  previously 
decided  in  litigation  between  the. parties,  and  she  supported 
her  motion  with  certain  documents.   The  court  entered  a 
decree  dismissing  the  complaint  for  specific  performance 
because  "the  matters  contained  therein  are  res  judicata. n 
Plaintiff,  as  guardian  of  the  estate  of  Jerome  Thomas 
Waugh,  a  minor,  appeals  and  asks  that  the  decree  be  reversed 
and  that  a  decree  be  entered  in  accordance  with  the  prayer 
of  her  complaint. 
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Plaintiff  asks  that  the  trust  agreement  of  October 
24,  1939  be  enforced,  and.  that  defendant  be  decreed  to 
"segregate  and  assign  sufficient  assets  out  of  the  estate 
of  the  said  Thomas  G.  'faugh,  deceased, "  for  the  use  and 
benefit  of  Jerome  Thomas  Waugh,  a  minor,  to  comply  with  the 
terms  of  the  trust  agreement.  Plaintiff  maintains  that  the 
agreement  was  between  her  and  Thomas  G.  Waugh,  deceased, 
for  the  benefit  of  the  minor.   Under  the  trust  agreement 
the  minor,  after  the  death  of  Thomas  G.  Waugh,  would  reoeive 
50$  of  the  net  income  from  a  certain  part  of  the  trust 
estate,  and  on  the  minor  becoming  25  years  of  age,  his  father 
having  died,  he  would  receive  the  corpus  of  the  trust  estate 
so  set  aside  for  him.   The  settlor  retained  the  right  to 
alter,  amend  or  revoke  the  agreement.   The  will  named  Jerome 
Thomas  Waugh  a  beneficiary  to  the  extent  of  10$  of  the 
estate,  to  be  held  in  trust  until  he  reached  the  age  of  25 
years.  Plaintiff  relies  on  a  clause  of  the  divorce  decree 
enjoining  Thomas  G.  Waugh,  Myles  Monahan  and  others  from 
changing,  modifying  or  abridging  the  rights  of  the  minor 
child  under  the  trust  agreement  "wherein  the  said  minor 
child  of  the  parties  hereto  was  granted  in  trust  one-half  of 
the  property  of  the  said  Thomas  Girard  Waugh,  defendant 
herein,  and  it  is  further  ordered  that  in  the  event  the  said 
agreement  shall  be  modified,  abridged  or  cancelled  by  opera- 
tion of  law,  or  otherwise,  that  the  said  rights  of  the  minor 
child  be  conserved  in  any  future  or  other  agreement,  or  other 
proceedings  had  in  lieu  thereof,  or  in  substitution  thereof 
to  the  same  percentage  as  in  said  trust  agreement." 
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The  motion  of  defendant  to  dismiss,  filed  September 
)  3,  1948,  asserts  that  on  May  23,  1941,  plaintiff  filed  a 
petition  in  the  case  in  which  the  divorce  decree  had  been 
entered,  .for  a  rule  to  show  cause  why  the  defendant  therein, 
Thomas  G.  Waugh,  should  not  be  punished  for  contempt  for 
failing,  refusing  and  neglecting  to  comply  with  that  decree. 
This  petition,  a  copy  of  which  was  attached  to  defendant's 
motion,  alleges  wilful  failure  of  the  boy's  father  to  carry 
out  the  order  of. the  court  with  respect  to  the  trust  in 
favor  of  his  son.  The  failure  alleged  amounted  to  a  revoca- 
tion or  abandonment  of  the  trust.  Plaintiff  asked  that  the 
trustee  be  removed  and  that  an  impartial  trustee.be  appointed 
to  administer  the  trust.   The  answer  of  Thomas  G.  Waugh, 
filed  April  28,  1942,  a  copy  of  which  is  also  attached  to 
defendant's  motion,  stated  that  the  rights  of  the  minor  had 
not  been  modified  or  abridged  as  under  the  terms  of  the  trust 
agreement  no  rights  accrued  to  the  child  until  the  death  of 
his  father;   that  under  the  terms  of  the  agreement  the  settlor 
retained  the  net  income  until  his  death,  or  until  the  trust 
estate  is  distributed;  that  under  the  terms  of  the  trust 
agreement  he,  the  father,  had  the  power  of  revocation;  and 
that  in  the  will  he  made  adequate  provision  for  the  support 
of  his  child  in  the  event  that  he,  the  father,  died,  "far 
in  excess  of  the  amount  which  said  minor  child  would. have 
received  from  any  benefits  under  the  trust  agreement." 
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Defendant  also  attached  to  the  motion  to  dismiss 
a  copy  of  the  decree . disposing  of  plaintiff's  petition  for 
a  rule  to  show  cause.   That  decree  shows  that  the  chancellor 
appointed  an  attorney  as  guardian  ad  litem  for  the  minor. 
The  guardian  ad  litem  acted  as  his  own  attorney  and  appeared 
in  behalf  of  the  minor.   The  decree  found  that  on  December 
2,  1940  Myles  Monahan  resigned  as  trustee  and  that  Thomas  G-. 
Waugh  revoked  the  trust  agreement  in  accordance  with  its  pro- 
visions; that  the  trust  agreement  provided  for  the  support 
of  the  i?.inor  after  the  death  of  his  father;  that  there  is 
nothing  in  the  divorce  decree  that  the  father  is  under  obli- 
gation to  his  son  after  the  father's  death;  that  the  court 
"is  without  jurisdiction  to  enforce  the  decree,"  insofar  as 
it  relates  to  the  trust  agreement  "as  said  trust  agreement 
is  not  for  the  support  of  said  minor  child  during  the  lifetime 
of  said  Thomas  G.  Waugh";  that  the  decree  makes  adequate  pro- 
vision for  the  support  of  the  minor  child;  that  the  trust 
agreement  was  "terminated  by  the  act  of  said  trustee  and  the 
court  has  no  authority  over  the  said  Thomas  G.  Waugh  to  order 
him  to  execute  a  will  or  trust  agreement  compelling  the  said 
Thomas  G.  Waugh  to  devise  or  give  anything  to  said  minor  child" j 
that  "as  a  matter  of  law  the  responsibility  for  the  support 
of  the  minor  child  ends  with  the  death  of  said  Thomas. G. 
Waugh";  and  that  the  said  Myles  Monahan  and  Thomas  G.  Waugh 
are  not  in  contempt.   The  decree  concluded  by  dismissing  the 
petition  at  plaintiff's  costs. 


< 
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Plaintiff  maintains  that  the  doctrine  of  res 
judicata  is  pot  applicable  because  the  court  .did  not  have 
jurisdiction.  We  cannot  agree  with  plaintiff.  The  court  had 
jurisdiction  of  the  subject  matter  and  of  the  parties.  The 
petition  to  enforce  the  trust  was  brought  by  the  minor  by 
his  next  friend.  The  court  sought  to  further  protect  the 
interest  of  the  minor  by  appointing  a  guardian  ad  litem.  It 
will  be  observed  that  the  complaint  in  the  instant  case  was 
filed  by  the  mother  as  guardian  of  the  estate  of  the  minor 
and  that  she  filed  the  previous  petition  as  next  friend  of 
the  minor.   She  did  everything  in  her  power  to  protect  the 
minor's  interest  in  the  petition  filed  in  the  divorce  case 
as  well  as  in  the  instant  case.  A  reading  of  the  exhibits 
attached  to  the  motion  to  dismiss  shows  that  the  proceeding 
to  enforce  the  trust  provision  of  the  divorce  decree 
necessarily  involved  a  decision  of  the  same  issue  as  the 
instant  case.   There  it  appeared  that  the  trust  had  been 
revoked  and  it  was  sought  to  keep  it  alive  and  to  enforce  it. 
That  is  the  relief  sought  in  the  present  case.   Plaintiff's 
brief  states  that  he  relies  upon  an  agreement  made  for  his 
benefit  between  his  mother  and  father.   The  only  agreement 
alleged  is  the  one  stated  in  the  divorce  decree. 

Plaintiff  states  that  a  minor  cannot  be  treated  as 
a  party  to  a  suit  unless  served  with  process.   The  petition 
was. filed  by  the  infant  by  his.  mother  as  his  next  friend. 
Sec.  5,  Ch.  22,  111.  Rev.  Stat.  1947,  provides  that  suits  in 
chancery  may  be  commenced  and  prosecuted  by, infants  either 
by  guardian  or  next  friend.  In  Chudleigh  v.  C.  R.  I.  &  p. 


.. 
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Ry.  Co.,  51  111.  App.  491,  the  court  gives  a.  history  of  the 

practice  of  a  minor  appearing  by  next  friend.  Theoretically, 
such  a  person  is  appointed  by  the  court.  It  is  generally 
held,  however,  that  no  formal  order  is  necessary,  the  admission 
of  the  next  friend  by  the  court  being  implied.  Paskewle  v. 
East  St.  Louis  &  Sub.  Ry.  Co.,  197  111.  App.  1;  43  C.  J.  S. 
p.  285. 

In  our  opinion  plaintiff  is  attempting  to  relitigate 
the  issue  previously  settled.  No  appeal  was  taken  from  the 
decree  entered  at  that  time.  We  find  that  the  decree  then 
entered  settled  the  issue  now  attempted  to  be  raised  and  is 
an  effectual  bar  to  the  present  action  and  that  the  chancellor 
was  right  in  so  deciding.   Therefore,  the  decree  of  October 
27,  1948  of  the  Circuit  Court  of  Cook  County  is  affirmed. 

DECREE  AFFIRMED. 
LEWE,  P.J.  AND  KILEY,  J.  CONCUR. 
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THE  TRUST  COMPANY  OF  CHICAGO,  ) 

as  Conservator  of  the  Estate  ) 

of  Ethel  Herman,  Incompetent,  )     APPEAL  FROM 


Plaintiff  -  Appellant, 

v. 
MYRTLE  SALOMAN, 

Defendant  -  Appellee. 


i 


)      SUPERIOR  COURT 

) 

) 

)         COOK  COUNTY. 

) 
) 


o  o 
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MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT, 

William  Berman  and  Ethel  Berman  were  married  on 

June  9,  1923.   A  son,  Aubrey,  born  May  23,  1925,  was  the 
only  child  of  the  parties.   Ethel  and  William  lived  together 
as  husband  and  wife  in  a  harmonious  relationship  until 
August  5,  1942,  \tfhen  she  became  mentally. ill.   She  is  suffer- 
ing from  dementia  praecox,  paranoia  type.   She  was  adjudged 
insane  and  by  order  of  the  County  Court  was  committed  for 
care  to  the  Elgin  State  Hospital.   Prior  to  his  marriage 
William  took  out  a  20  year  payment  life  insurance  policy  for 
$2,000  in  the  New  York  Life  Insurance  Company.   Under  the 
policy  the  insured  might  at  any  time  and  from  time  to  time 
change  the  beneficiary.   On  June. 10,  1923,  after  his  marriage 
he  made  his  wife  the  beneficiary.   On  December  23,  1946,  he. 
named  Myrtle  Saloman  beneficiary  in  place  of  his  x^ife  Ethel. 
William  died  on  June  27,  1947. 

On  July  18,  1947,  The  Trust  Company  of  Chicago,  as 
Conservator  of  the  Estate  of  Ethel  Berman,  Incompetent,  filed 
a  complaint  in  chancery  against  the  New  York  Life  Insurance 
Company  and  Myrtle  Saloman,  alleging  that  by  virtue  of  the 

undue  influence  which  Myrtle  Saloman  wielded  over  William 
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and  in  fraud  of  the  rights  of  Ethel,  the  defendant,  Myrtle 
Saloman,  procured  William  to  remove  Ethel  as  beneficiary 
under  the  insurance  policy  and  had  herself  substituted  as 
the  beneficiary.   Plaintiff  prayed  that  the  transfer  of  the 
policy  to  Myrtle  Saloman  be  adjudicated  a  fraud  on  the  rights 
of  Ethel  and  of  no  effect,  that  the  insurance  company  be 
enjoined  from  paying  the  proceeds  of  the  policy  to  Myrtle 
Saloman;  and. that  the  court  order  that  the  proceeds  be  paid 
to  plaintiff.  Myrtle  Saloman  filed  an  answer  admitting  the 
marriage,  denying  that  William  ever  came  under  her  influence, 
that  the  changing  of  the  beneficiary  in  the  policy  resulted 
from  any  undue  influence  on  her  part,  or  that  she  was  guilty 
of  any  fraud  with  respect  to  the  rights  of  Ethel.  The 
New  York  Life  Insurance  Company  filed  its  answer  and  counter- 
claim in  the  nature  of  a  bill  of  interpleader.   From  this 
it  appeared  that  after  deducting  the  amount  of  a  loan  which 
had  been  made  to  the  insured,  the. total  death  benefit 
proceeds  of  the  policy  was  $1,890.66.   An  interlocutory 
decree  was  entered  directing  the  insurance  company  to  pay 
to  the  clerk  of  the  court  the  sum  of  $1,885.66,  the  insurance 
company  having  been  allowed  its  appearance  fee.  The  insurance 
company  was  then  dismissed  from  the  suit.-  The  cause  was 
referred  to  a  master  in  chancery,  who  took  and  reported  the 
evidence  with  his  conclusions  of  law  and  fact,  and  recommended 
that  a  decree  be  entered  requiring  the  clerk  to  pay  the 
amount  on  deposit  to  Myrtle  Saloman.  Objections  to  the 
master's  report  were  overruled  and  ordered  to  stand  as 
exceptions.   After  a  hearing  on  the  exceptions  and  on 
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additional  objections  of  the  plaintiff  to  the  master's 
supplemental  report,  a  decree  was  entered  as  recommended  by 
the  master.  Plaintiff,  appealing,  asks  that  the  decree  be 
reversed  and  that  the  cause  be  remanded  with  directions  to 
award  the  money  to  plaintiff,  and  that  it  be  exonerated 

from  any  obligation  to  pay  costs. 

The  hearing  before  the  master  was  upon  the  original 
complaint  alleging  undue  influence  and  fraud,  and  upon  the 
answer  of  defendant  denying  these  charges.  On  October  27, 
1948,  after  hearings  before  the  master  had  been  completed, 
on  motion  of  plaintiff  to  file  an  amended  and  supplemental 
complaint,  opposed  by  defendant,  an  order  was  entered  giving 
plaintiff  leave  to  file  its  motion  and  continuing. the  motion 
until  the  hearing  on  the  exceptions  to  the  master.  Plain- 
tiff,  however, . filed  its  amended  and  supplemental  complaint 
with  the  clerk.  On  January  21,  1949,  an  order  was  entered 

overruling  the  exceptions  to  the  master' s  report.  On 
January  25,  1949,  preceding  the  entry  of  the  decree,  an  order 
was  entered  permitting  plaintiff  to  file  its  amended  and 
supplemental  complaint,  the  answer  theretofore  filed  by  the 
defendant  to  the  original  complaint  to  stand  as  a  general 
denial  to  the  amended  and  supplemental  complaint.   Plaintiff 
did  not  then  or  at  any  time  thereafter  file  an  amended  and 
supplemental  complaint,  nor  was  any  order  entered  permitting 
plaintiff  to  refile  the  amended  and  supplemental  complaint 
which  it  had  filed  on  October  27,  1948.   Defendant  urges 
that  inasmuch  as  the  amended  and  supplemental  complaint  per- 
mitted by  the  order  of  January  25,  1949,   was  never  filed, 
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or  an  order  entered  permitting  this  pleading  to  be  refiled, 
such  amended  and  supplemental  complaint  should  not  receive 
any  consideration  on  this  appeal.   Defendant  does  not  claim 
to  have  been  surprised  or  prejudiced  because  the  amended 
and  supplemental  complaint  was  filed  in  the  manner  complained 
of.  We  regard  defendant's  objection  as  hypercritical. 
Plaintiff  maintains  that  the  evidence  clearly 
establishes  that  a  fiduciary  relationship  existed  between 
defendant  and  William  Berman  in  which  she  was  the  dominant 

party,  and  that  under  the  rule  laid  down  in  3each  v.  Wilton, 
244  111.  413,  the  assignment  to  defendant  should  be  nulli- 
fied and  the  proceeds  of  the  policy  paid  to  plaintiff.  We 
are  of  the  opinion  that  the  burden  of  proving  facts  from 
which  a  confidential  or  fiduciary  relationship  arose  rested 
upon  plaintiff.   In  Stewart  v.  Sunagel,  394  111.  209,  the 
court  said  that  "the  burden  of  proving  facts  from  which  a 
confidential  or  fiduciary  relationship  arises. rests  upon 
the  parties  seeking  to  set  aside  a  conveyance.   To  establish 
the  relationship  by  parol  evidence,  the  proof  must  be  clear, 
convincing  and  so  strong,  unequivocal  and  unmistakable  as 

to  lead,  to  but  one  conclusion.   (McG-laughlin  v.  Pickerel., 
381  111.  574;  Johnson  v.  Lane,  369  111.  135.)   With  respect 
to  undue  influence  sufficient  to  require  setting  aside  a 
deed,  the  undue  influence  must  go  to  the  extent  of  depriving 
the  grantor  of  his  free  agency  and  must  operate  at  the  time 
of  the  transaction  sought  to  be  impeached."  We  have  con- 
sidered plaintiff's  contention  that  on  an  interpleader  each 
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elaimant  comes  in  as  if  a  plaintiff  in  a  possessory  action 
and  must  affirmatively  establish  his  right.   In  the  instant 
case  it  would  be  the  duty  of  the  insurance  company,  on  the 
basis  of  the  documents  in  its  possession,  if  no  adverse  claim 
had  been  made  by  plaintiff,  to  pay  the  proceeds  of  the 
policy  to  defendant.  There  was  no  dispute  that  an  assign- 
ment had  been  made  to  her.  Plaintiff  contends,  for  the 
reasons  set  forth  in  the  amended. and  supplemental  complaint, 
that  this  assignment  was  invalid.  We  are  of  the  opinion  that 
plaintiff  must  recover  on  the  case  made  in  the  amended  and 
supplemental  complaint  and  that  it  had  the  burden  of  proving 

its  allegations. 

At  the  time  of  their  marriage  William  was  a. post- 
office  clerk.  Thereafter  he  went  to  work  for  the  St.  Paul 
Railroad  as.  a  clerk  and  continued  in  that  job  for  the  rest 
of  his  life.  His  earnings  during  most  of  his  married  life 
averaged  from  $30  to  $35  a  x^eek.  At  the  time  of  his  death 

the  rate  of  pay  was  about  §50  a  week.   The  only  savings  he 
accumulated  were  a  few  hundred  dollars  in  war  bonds.   He 
lived  with  his  family  in  small  rented  apartments.   During 
the  last  period  of  his  life,  from  about  the  time  of  his 
wife's  confinement  in  the  asylum  until  his  death,  he  lived 
in  a  four  room  apartment  on  the  third  floor  above  a  high 
English  basement  on  the  north  side  of  Chicago..  At  the  time 
of  his  death  he  was  49  years  and  11  months  old.   At  that 
time  his  wife  was  about  47  years  old.   Defendant  came  to 
the  Elgin  State  Hospital  in  the  fall  of  1942  as  a  voluntary 
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patlent.   She  became  acquainted  with  Ethel  Berman,   On  an 
occasion  when  William  was  visiting  his  wife,  defendant  was 
introduced  to  him  by  his  wife.  Defendant  passed  a  civil 
service  examination  for  a  secretarial  position  vacancy  and 
became  an  employee  of  the  Department  of  Public  Welfare  as 
a  clerk  and  secretary  for  the  physician  who  was  attending 
Ethel,  She  had  access  to  the  files  and  records  relating  to 
Ethel.  One  day  when  William  wanted  information  about  the 
case  she  suggested  that  they  meet  at  dinner,  and  this  meet- 
ing, at  which  she  undertook  to  give  special  attention  to 
Ethel's  case,  was  the  beginning  of  their  personal. relation- 
ship. William  and  defendant  became  close  friends.   The 
master  found  that  after  Ethel  was  committed  to  the  asylum 
William  lived  with  his  son  in  the  apartment  until  February, 
1943,  when  his  son  entered  the  University  of  Illinois;  that 
thereafter  William  lived  alone;  and  that  in  June,  1943,  the 
son  was  inducted  into  the  United  States  Army,  where  he  re- 
mained until  April,  1946.  After  an  honorable  discharge  the 
son  returned  home,  but  left  in  June,  1946,  to  return  to 
the  university,  where  he  remained  until  his  father's  death. 
Defendant  became  friendly  with  the  Bermans.   On  many  occasions 
she  went  shopping  with  him  and  had  dinner  with  him.  They 
attended. moving  pictures.   They  often  discussed  Ethel's 
ailments.   Defendant  took  special  interest  in  consulting  the 

physician  at  the  hospital  concerning  special  treatments  for 
Ethel.  After  December,  1944,  defendant  lived  in  Chicago  and 
was  frequently  in  William's  company..  Early  in  1946  William 
was  treated  by  defendant's  physician.  William  was  suffering 
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from  high  blood  pressure  and  kidney  disease.   In  April,  1946, 
he  was  hospitalized.  Thereafter  he  returned  to  his  home  and 
was  under  defendant's  care.   In  order  to  better  care  for  him 
in  his  illness. she  took  a  three  week  leave  of  absence  from 
her  employment.  On  June  1,  1946,  William  returned  to  work, 
although  remaining  under  a  physician's  care.  He  worked 
until  early  in  June,  1947,  shortly  before  he  died. 

The  master  found  that  William  had  two  life  insurance 
policies,  each  for  $2,000,  both  payable  to  his  wife  as  bene- 
ficiary; that  defendant  owned  a  life  insurance  policy  for 
§2,500,  payable  to  her  brother  as  beneficiary;  that  from 
the  time  defendant  and  William  first  met  they  became  very 
friendly  and  had  come  to  rely  on  and  consult  each  other 
about  their  personal  affairs  and  problems;  that  defendant 
cooked  for  him,  cleaned  his  apartment,  accompanied  him 
socially  and  nursed  him  during  his  serious  illness;  that  on 
December  23,  1946,  while  still  under  a  physician's  care, 
William  sent  for  an  agent  of  the  insurance  company  and  told 
him  he  xtfould  like  to  leave  defendant  some  money  and  that  his 
son  no  longer  seemed  to  care  for  him;  that  William  changed 
the  beneficiary  on  one  policy  to  defendant  and  on  another 
policy  to  his  son;  that  on  February  18,  1947,  defendant 
changed  the  beneficiary  on  her  policy  so  that  her  brother 
and  William  were  beneficiaries  to  the  extent  of  01,250  each; 
that  William  xvas  a  mild  mannered  man,  easy  going,  polite, 
accommodating  and  not  given  to  argument;  that  during  the 
last  years  of  his  life  he  was  not  intimate  with  his  wife's 
relatives  and  did  not  confide  in  or  discuss  his  personal 
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raatters  with  them  or  xtfith  his  own  relatives;  that  in  addi- 
tion to  the  policy  in  suit  William  had  another  policy  of 
•Si,  000  on  which  Ethel  was  beneficiary,  the  proceeds  of  which 
were  paid  to  plaintiff;  that  plaintiff  received  $300  from 
the  Brotherhood  of  Railroad  Clerks  and  $377.52  from  the 

Treasurer  of  the  United  States;  that  a  Masonic  life  insurance 
policy  was  sufficient  only  to  pay  burial  expenses;  and  that 

he  left  no  other  property  except  household  furniture  and 
several  hundred  dollars  in  war  bonds.   The  Master  also  found 
that  William  did  not  name  defendant  as  beneficiary  under  the 
policy  by  virtue  of  any  undue  influence  practiced  by 
defendant,  but  because  of  his  own  free  will  and  accord;  that 
no  evidence  was  introduced  to  prove  that  defendant  procured 
William  to  remove  Ethel  as  beneficiary  in  fraud  of  the  rights 
of  Ethel;  and  that  the  act  of  changing  the  beneficiary  was 
the  free  and  voluntary  act  of  William.   The  Master  stating 
that  he  did  not  agree  with  plaintiff's  contention  that  there 
was  a  fiduciary  relationship  between  William  and  defendant, 
found  that  William  was  not  unduly  influenced  by  defendant, 
and  that  she  did  not  betray  any  confidence  reposed  in  her 
and  that  she  proved  the  fairness  of  William's  act  in  naming 
her  as  beneficiary. 

There  is  no  contention  that  William  Berman  was  in- 
competent.  The  evidence  shows  that  he  was  fully  competent 

to  make  decisions.   Ethel  Berman  had  no  more  than  an 
expectancy  in  the  insurance  policy,  which  could  be  revoked 
by  the  insured  at  will.   Plaintiff  argues  that  there  was 
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patent  confusion  in  the  mind  of  William  when  he  made  the 
assignment  to  his  son  in  that  while  he  said  he  was  angry 
with  his  son,  he  vented  his  anger  by  substituting  him  as 

the  beneficiary  in  place  of  Ethel.   The  statement  is  made 
in  the  briefs  that  the. policy  assigned  to  the  son  was  paid 
to  him  without  contest.    We  cannot  understand  hoxir  the  ill 

feeling  said  to  have  been  expressed  by  the  father  toward 
the  son  could  affect  the  right  of  defendant  to  receive 
the  amount  assigned  to  her.  We  have  read  the  transcript 
of  the  testimony.   The  master's  findings  and  conclusions 
xirere  approved  by  the  chancellor  and  we  dp  not  feel  that 
I  we  would  be  justified  in  disturbing  them. 

Plaintiff  asserts  that  it  is  the  public  policy 
of  the  state  to  protect  and  care  for  the  insane  through 
its  judicial,  administrative  and  legislative  arms;  that 
the  relationship  between  the  state  as  parens  patriae  and 
the  insane  persons  whom  it  undertakes  to  protect  and  care 
for  is  a  fiduciary  one;  that  there  is  a  positive  duty  on 
all  agencies  and  employees  of  the  state  dealing  with  the 
insane  to  protect  and  defend  their  rights,  including  their 
property  rights;  that  defendant,  as  an  employee  of  the 
Department  of  Public  Welfare  of  the  State  which  had  personal 
custody  of  Ethel  Berman,  and  as  a  voluntary  adviser  of 
William  with  regard  to  the  welfare  of  Ethel, bore  in  law 
and  in  fact  a  confidential  and  fiduciary  relationship  to 
Ethel;  that  it  is  against  public  policy  and  good  morals 
for  her  to  profit  by  the  relationship  and  obtain  the 
proceeds  of  the  insurance  policy  at  the  expense  of  Ethel; 
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that  defendant,  as  an  employee  of  the  Department  of  Public 
Welfare  of  the  State,  is  prohibited  by  public  policy  from 
obtaining  financial  benefit  at  the  expense  of  her  employer, 
the  People  of  the  State  of  Illinois;  that  since  under  the 
law  the  public  is  charged  with  the  expense  of  comforts  and 
conveniences  for  Ethel  if  her  estate  is  not  adequate,  it 
was  the  duty  of  defendant  to  her  employer,  the  State,  to 
augment  Ethel's  estate,  and  not  to  divert  money  to  herself 
from  the  estate,  whence  it  could  be  used  to  relieve  the 
public  burden;  that  principles  of  natural  justice  demand 
that  such  employees  exercise  the  highest  degree  of  good 
faith  for  the  rights  and  interests  of  their  helpless  wards; 
that  anything  which  in  the  slightest  degree  subjects  them 
to  temptation  to  swerve  from  the  path  of  duty  is  inadmissible; 
and  that  it  would  be  against  public  policy  to  allow  an 
employee  of  a  state  insane  asylum  to  enter  into  a  relation 
of  affection  with  the  spouse  of  an  inmate  of  the  asylum,  and 
during  the  course  of  such  relationship  to  cause  such  spouse 
to  remove  the  inmate  as  a  beneficiary  on  the  policy  and  take 
the  benefits  of  the  policy  for  herself,  because  such  a  trans- 
action is  essentially  immoral,  unethical  and  tends  to  destroy  . 
the  confidence  of  the  public  in  the  state  and  its  institutions. 
We  do  not  believe  that  the  evidence  shows  that  the  defendant 
used  her  position  as  an  employee  of  the  state  to  induce 
William  to  substitute  her  as  the  beneficiary  in  the  policy  in 
place  of  Ethele 
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Finally,  plaintiff  maintains  that  the  master1 s  fees 
are  excessive  and  in  any  event  should  not  be  charged  against 
the  estate  of  Ethel  Berman*   The  master  did  not  itemize,, 
in  his  certificate  of  services,  fees  and  charges,  the  fees 
to  be  fixed  by  the  chancellor.   Plaintiff  also  contends  that 
the  master's  fees  are  unreasonable  and  exorbitant.  \<!e 
believe  that  under  the  special  circumstances  of  this  case 
the  master's  fees  should  be  taxed  against  defendant.   There- 
fore, the  decree  of  the  Superior  Court  of  Cook  County  is 
modified  to  the  extent  only  that  the  fees  of  the  master  in 
chancery  are  retaxed  against  defendant,  and  as  modified, 
the  decree  is  affirmed. 

DECREE  AFFIRMED  AS  MODIFIED. 

LEWE,  P.J.  AND  KILEY,  J.  CONCUR. 
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IRVING  M.  NOVACK,  ) 

)   APPEAL  FROM 

Plaintiff  -  Appellee,   ) 

v.  )    SUPERIOR  COURI 

) 

CASUAL-CRAFT,  INC.,  an  Illinois     ) 

corporation,  .  )      COOK  COUNTY. 

Defendant  -  Appellant.  )    ,,  .... 


MR.  JUSTICE  BURKE  DELIVERED  TPIE  OPINION  OF  THE  COURT. 

Irving  M.  Novack  filed  a  complaint  in  the  . 
Superior  Court  of  Cook  County  against  Casual-Craft,  Inc., 
to  recover  commissions  allegedly  earned  under  an  agreement 
to  sell  ladies'  garments.   Issue  having  been  joined,  a  . 
jury  returned  a  verdict  in  favor  of  plaintiff  for  $2,748.48. 
Motions  by  defendant  for  a  directed  verdict,  judgment 
notwithstanding  the  verdict  and  a  new  trial  were  overruled,, 
and  judgment  was  entered  on  the  verdict.   Defendant  appeals. 

Defendant  manufactures  ladies'  garments  at 
Chicago.  Its  capital  stock  is  owned  by  Morris  Rubin  and 
Irma  Rubin,  husband  and  wife.  Plaintiff,  a  traveling 
salesman  of  ladies'  garments,  has  followed  that  occupation 
for  31  years.   In  the  fall  of  1943  defendant  employed  the 
plaintiff  to  sell  some  of  its  products  in  certain  south- 
western states,  comprising  what  the  parties  call  the" south- 
western territory".  Plaintiff  was  to  receive  a  commission 
of  Q%   on  net  sales  made  in  the  territory  and  a  drawing 
account  against  prospective  commissions  of  $75  a  week. 
Nothing  was  said  at  the  time  of  employment  as  to  its  dura- 
tion.  He  worked  for  defendant  during  the  years  1943,  1944, 
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1945  and  part  of  1946.   Defendant's  merchandise  is  sold  in 
seasonal  lines.   Showing  of  defendant's  line  for  the  fall 

1946  season  was  to  open  at  Kansas  City,  Missouri,  on  May 
9,  1946.  On  May  4,  1946,  defendant  advised  plaintiff  that 

it  would  not  allow  him  to  represent  it  any  longer.   Defendant 
refused  to  send  plaintiff  any  samples  for  the  fall  season 
and  he  did  not  have  any  1946  fall  samples  to  display  to 
prospective  buyers.  A  stipulation  was  read  to  the  jury  that 
the  records  of  defendant  show  that  the  net  sales  made  in  the 
southwestern  territory  of  the  1946  fall  line  amounted  to 
$34,356.00.   Defendant  urges  that  since  there  was  no  agree- 
ment as  to  how  long  plaintiff's  employment  would  last,  it  was 
terminable  at  the  pleasure  of  either  party  without  liability 
for  breach  of  contract.   Plaintiff  replies  that  defendant 
employed  him  to  sell  its  fall  1946  line;  that  his  services 
resulted  in  substantial  sales  of  this  line;  that  he  is  en- 
titled to  a  commission  on  the  sales;  that  the  testimony 
establishes  that  he  represented  defendant  in  the  sale  of  its 
fall  1946  line;  and  that  the  reasons  assigned  by  defendant 
for  his  discharge  are  obvious  fabrications.   There  is  no  dis- 
pute that  at  the  time  plaintiff  was  employed  nothing  was  said 
of  the  duration  of  his  employment.   The  parties  also  agree 
that  where  there  is  no  specification  of  any  particular  time 
of  service,  there  is  no  hiring  for  a.  fixed  period.  .See 
Odell  v.  Chicago  Great  Western  R.  Co.,  212.111.  App.  616; 
and. White  v.  American  Electric  Fusion  Corp.  et  al.,  328  111, 
App.  128,  (abst.)  and  cases  there  cited. 
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VTe  are  of  the  opinion  that  from  the  evidence  the 

jury  could  reasonably  find  that  plaintiff  was  employed  by 
defendant  to  represent  it  in  the  sale  of  its  fall  1946  line; 
that  he  performed  services  in  its  behalf  in  connection  with 
its  fall  1946  line;  that  as  a  result  of  his  efforts  a  sub- 
stantial amount  of  merchandise  was  sold  by  defendant  in  the 
southwestern  territory;  that  after  plaintiff's  services  were 
substantially  completed  defendant  discharged  him  for  reasons 
patently  false  and  fabricated;  and  that  defendant  then  sought 
to  reap  the  benefit  of  plaintiff's  labors  and  to  escape  pay- 
ment of  the  commissions  to  which  he  was  entitled  by  reason 
of  his  labors. 

The  showing  of  defendant's  fall  1946  line  was  to 
open  at. the  Muelbach  Hotel  in  Kansas  City,  Missouri,  on  May 
9,  1946.  Mr.  Rubin,  an  officer  of  defendant,  had  informed 
plaintiff  in  March,  1946,  that  the  fall  line  would  be  ready 
for  him  in  that  hotel  on  May  9th.   The  nature  of  defendant's 
business  is  such  that  sales  work  in  connection  with  the  line 
for  any. season  must  begin  about  60  days  prior  to  the  season's 
opening.   If  a  fall  line  is  to  be  shown  in  May  of  a  given 
year,  buyers  are  visited  and  preliminary  arrangements  made 
for  the  purchase  of  that  line  in  February  or  March  of  that 
year.  Thus,  plaintiff  testified  that  it  was  the  practice  to 
inform  buyers  60  days  prior  to  the  opening. of  the  season  as 
to  the  allotment  which  xrould  be  given  them.   The  buyers  would 
then  budget  themselves  accordingly  and  arrange  to  have  money 
available  for  the  purchase  of  certain  lines.   In  connection 
with  defendant's  fall  1946  line  plaintiff  testified  that  in 
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April  1946  he  had  traveled  among  his  customers  and  advertised 
his  line  as  usual;  that  he  customarily  advertised  his  line 
from  30  to  60  days  prior  to  the  opening  of  the  season;  that 
he  sent  out  booklets  and  mail  informing  his  customers  that 
he  would  have  the  line  on  display  in  the  Muelbach  Hotel  on 
May  9th;   and  that  he  informed  his  customers,  prospective 
buyers  of  defendant's  line,  that  he  would. have  the  fall  line 
ready  for  them  at  the  Kansas  City  showing.  Plaintiff !b  testi- 
mony as  to  the  work  done  by  him  in  these  respects  is  not  dis- 
puted. Plaintiff  did  not  have  possession  of  defendant's  1946 
fall  line,  but  had  requested  that  line  and  had  been  promised 
that  line  and  had  informed  his  customers  that  he  would  have 
the  line  ready  for  them  at  the  market.  We  agree  with  plain- 
tiff that  the  failure  to  receive  that  line  was  caused  by 
defendant.  Defendant's  officers,  Mr.  and  Mrs.  Rubin,  knew 
that  during  the  60  day  period  preceding  the  fall  showing  on 
May  9th  in  Kansas  City,  plaintiff  was  working  in  behalf  of 
defendant.   At  the  time  these  services  were  rendered  plain- 
tiff was  in  the  employ  of  defendant. 

.Certain  documentary  evidence  also  supports  plain- 
tiff's case.   Letters  sent  by  defendant  to  plaintiff  during 
March  and  April,  1946,   indicate  that  defendant  knew  plaintiff 
was  working  in  his  territory  on  defendant's  fall  1946  line. 
Defendant  inserted  an  advertisement  in  a  "Buyer's  Guide." 
This  guide,  entitled  "Fall  Fashion  Market,"  tells  about  mer- 
chandise to  be  exhibited  at  the  Hotel  Texas,  Ft.  Worth,  May 
20-24,  1946,  and  announces  that  defendant's  line  is  repre- 
sented by  plaintiff,  who  would  be  in  Room  525.   Defendant 
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raade  no  attempt  to  withdraw  the  advertisement  until  May  4, 

1946.  Discrepancies  between  the  statements  made  in  letters 
sent  by  defendant  to  plaintiff  and  the  testimony  of  the 
Rubins  as  to  the  reason  for  dispensing  with  his  services  in 
the  territory  could  be  and  probably  were  considered  by  the 
jury  in  passing  upon  the  credibility  of  the  witnesses. 

Defendant  insists  that  it  is  clear  from  the  evi- 
dence that  plaintiff  did  not  do  any  work  whatsoever  in 
connection  with  the  fall  1946  season,'  that  he  was  properly 
discharged  on  May  4,  1946,  prior  to  the  commencement  of  that 
season;  and  that  therefore  it  is  not  liable  as  a  matter  of 
law.  Defendant  asserts  that  the  merchandise  sold  during  the 
1946  fall  season  was  not  sold  through  any  efforts  of  plain- 
tiff, but  through  the  efforts  of  the  agents  of  defendant  and 
that  this  is  shown  by  plaintiff's  own  testimony.   In  this 
view  defendant  has  reference  to  plaintiff's  testimony  that  he 
made  trips  in  the  month  of  April,  1946;  that  he  did  not  have 
defendant's  1946  line  with  him  when  he  made  the  trips  in 
April;  that  there  was  not  a  fall  trip  in  April,  1946;  that 
"it  was  a  summer  trip";  that  he  had  defendant's  summer  line; 
that  he  did  not  have  defendants  fall  line;  that  the  summer 
line  consisted  of  summer  merchandise;  that  he  received  it  in 
March  and  showed  it  in  March  and  April;  that  defendant  had  a 
summer  line  separate  from  its  fall  1946  line;  that  in  March, 
1946  he  sold  merchandise  in  connection  with  his  representation 
of  defendant;  that  he  "exhibited  the  summer  line";  that  in 
March,  1946,  he  did  not  have  in  his  possession  any  fall  line 
of  defendant;  that  he  never  had  in  his  possession  the  fall 
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line,  of  defendant;  and  that  he  never  had  any  samples  of  that 
line.   In  his  testimony  plaintiff  stated  that  for  the  fall 
line  "we  make  arrangements  in  February  or  March";  that  they 
then  go  out  and  tell  their  buyers  or  customers  what  "we  are 
going  to  have";  that  "we  would  tell  them  60  days  prior. to  the 
opening  of  business  itfhat  allotment  we  would  give  them";  and  . 
that  "they  budget  themselves  or  have  money  for  certain  lines." 
We  are  of  the  opinion  that  the  jury  would  be  justified  in 
deciding  that, there  was  no  inconsistency  in  the  testimony  of 
the  plaintiff.  On  direct  examination  he  stated  that  the 
arrangements  for  the  fall  line  were  made  in  February  or  March. 
At  the  time  he  called  on  his  prospective  customers  he  did  not 
have  the  samples.  He  expected  to  have  the  samples  at  the 
showing  in  the  Muelbach  Hotel,  Kansas  City,  Missouri,  in  May, 
1946.  We  find  that  his  testimony  is  consistent  with  the  doc- 
umentary evidence  and  that  the  jury  could  find  that  the 
services  he  performed  in  his  capacity  as  defendant's  salesman 
in  the  territory,  prior  to  his  discharge  on  May  4,  1946, 
resulted  in  substantial  sales  of  defendant's  fall  1946  line 
for  which  he  is  entitled  to  commissions. 

On  July  10,  1946,  while  a  controversy  existed 
between  plaintiff  and  defendant  as  to  the  amount  due  plain- 
tiff, he  received  defendant's  check  for  $328.25  with  the 
inscription  "In  full  payment  to  date."  Plaintiff  erased  these 
words  and  cashed  the  check.  Defendant  maintains  that  by  this 
action  it  was  discharged  from  all  liability,  if  any.  Defendant 
relies  on  Ostrander  v.  Scott,  161  111.  339;  In  re  Estate  of 
Cunningham.  311  111.  311;  and  Krumrine  v.  Wilbur  E.  Howett  Co.. 
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311  111.  App.  243,  (abst.)  that  if  there  is  a  bona  fide  dis- 
pute as  to  how  much  is  due,  a  payment  of  the  amount  claimed 
by  the  debtor  to  be  due  in  full  settlement,  if  accepted  by 
the  creditor,  is  a  satisfaction  of  the  claim,  and  that  it 
makes  no  difference  that  the  creditor  protests,  at  the  time, 
that  the  amount  received  is  not  all  that  is  due  or  that  he 
does  not  accept  it  in  full  satisfaction  of  his  claim.   The 
cases  also  hold  that  the  creditor  must  either  accept  what  is 
offered  with  the  condition  upon  which  it  is  offered,  or  refuse 
it,  and  that  the  fact  that  the  words  "in  full"  are  erased 
from  the  check  or  receipt  by  the  creditor  does  not  affect 
the  question  whether  the  proffer  and  acceptance  of  the  check 
constitute  an  accord  and  satisfaction,  where  the. erasure  is 
without  the  knowledge  or  authority  of  the  debtor.   These  cases 
also  point  out  that  there  must  be  an  actual  dispute  between 
the  parties  in  order  to  furnish  a  consideration  for  the  agree- 
ment to  discharge  the  obligation  of  the. debtor  for  an  amount 
less  than  the  creditor  claims  to  be  due. 

We  find  that  there  was  competent  evidence  that 
the  check  so  inscribed  was  delivered  by  defendant  and  accepted 
by  plaintiff  solely  in  payment  of  the  commissions  on  the  spring 
1946  line,  and  that  such  acceptance  did  not  affect  defendant's 
liability  for  commissions  due  on  the  fall  1946  line.   Defendant's 
clothing  lines  are  seasonal.   There  was  evidence  that  shipments 
of  its  spring  line  terminated  on  June  30th  of  each  year,  and 
that  shipments  made  on  July  1st  and  thereafter  were  deemed  to 
be  fall  shipments.  It  had  long  been  the  practice  for  defendant 


to  pay  plaintiff  his  commissions  on  or  about  the  10th  day 
of  a  given  month  for  sales  made  the  preceding  month.  Plain- 
tiff testified  that  "they  always  sent  me  a  check  the  10th 
of  the  month,  of  the  following  month,  for  shipments  made  the 
previous  month  for  commissions"  and  that  "the  10th  of  July 
I  couldn't  have  gotten  paid  for  shipments  that  were  shipped 
in  July".  The  controversy  is  concerned  solely  with  plain- 
tiff's commissions  on  the  fall  1946  line.   In  the  stipula- 
tion it  is  stated  that  the  net  sales  made  in  the  territory 
of  the  1946  fall  line  amounted  to,  $34,356.00.   Mr.  Rubin 
testified  that  the  check  for  $328.25  dated  July  10,  1946, 
"included  everything  in  the  spring  line"  and  that  "the  check 
that  His  Honor  showed  me  was  in  payment  of  what  was  due  on 
the  spring  line  as  of  that  date".  Under  the  evidence  most 
favorable  to  plaintiff,  his  right  to  commissions  on  the  fall 
line  would  not  accrue  until  August  10,  1946.   Defendant 
does  not  contend  that  it  paid  anything  to  plaintiff  on 
account  of  the  fall  line  commissions.   Plaintiff  states  that 
if  after  accepting  the  check  he  had  claimed  he  was  entitled 
to  additional  commissions  on. the  spring  1946  line,  the  rule 
of  Ostrander  v.  Scott,  supra.,  would  defeat  the  claim. 
Plaintiff  admits  that  the  check  was  accepted  by  him  in  full 
payment  of  spring  commissions.   The  check  did  not  purport  to 
satisfy  any  part  of  plaintiff's  commissions  on  the  fall  1946 
line.  Those  commissions  had  not  yet  been  earned. 

It  is  not  every  use  of  the  words  "in  full  to  date," 
or  an  equivalent  phrase,  which  constitutes  an  accord  and 
satisfaction  in  connection  with  the  payment  of  a  controverted 
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claira.   In  Worcester  Color  Co.  v.  Henry  Wood's  Sons  Co., 

209  Mass.  105,  92  N.  E.  392,  the  court  said  (110): 

"Many  cases  have  arisen  where  the  conditions 
have  been  such  as  to  make  it  a  question  of  fact  whether , 
there  has  been  an  accord  and  satisfaction,  even  though 
these  words  have  been  used  where  a  payment  has  been  made." 

In  Keene  v.  G-auen,  22  F.  (2d)  723,  (CCA  5th  1927)  Cert. 
Den.  276  U.  S.  632,  the  court  said  (724): 

"Where  there  is  a  single  claim,  and  the  aggregate 
amount  is  in  dispute,  payment  of  the  sum  conceded  to  be  due, 
on  condition  that  it  shall  be  received  in  full  satisfaction, 
bars  recovery  of  the  sum  in  dispute.   But  where  there  are 
two  claims,  dependent  on  different  facts,  one  of  which  is 
undisputed  and  the  other  of  which,  is  disputed,  the  payment 
of  the  undisputed  claim  does  not  bar  the  right  to  sue  for 
and  recover  on  the  disputed  claim." 

Under  the  evidence  the  Jury  had  a  right  to  decide  that  since 
the  check  was  not  delivered  in  payment  of  commissions 
claimed  by  plaintiff  on  the  sale  of  defendant's  fall  1946 
line,  no  accord  and  satisfaction  was  created  with  respect 
to  the  fall  commissions.   The  two,  claims  are  distinct  and 
separable.   Creation  of  an  accord  and  satisfaction  as  to  the 
spring  commissions  did  not. create  an  accord  and  satisfaction 
as  to  the  fall  commissions.   We  are  satisfied  that  the  Wo 
points  discussed  presented  issues  which  were  properly  sub- 
mitted to  the  jury* 

The  court,  at  plaintiff's  request,  instructed  the 
jury  that  "If  you  believe  that  a  contract  of  employment  for 
the  fall. season  was  entered  into  between  the  plaintiff, 
Irving  M0  Novack,  and  the  defendant,  Casual-Craft,  Inc.,  and 
that  the  plaintiff  was  wrongfully  discharged  by  the  defendant, 
then  you  may  find  for  the  plaintiff „"   Defendant  argues 
that  this  instruction  constitutes  reversible  error  in  that 
it  is  grossly  misleading  and  left  to  the  jury  the  determina- 
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tion of  the  law  to  be  applied  to  the  case;  that  there  is  no 
reference  to  the  fall  season  of  1946;  that  the  jury  might 
come  to  the  conclusion  that  if  the  defendant  employed  plain- 
tiff for  the  fall  season  of  1944  or  1945,  about  which  there 
was  no  dispute,  the  defendant  thereby  became  liable  for  the 
fall  season  of  1946;  and  that  the  question  whether  plaintiff 
was  "wrongfully  discharged"  was  one  of  law  under  the  uncon- 
tradicted evidence.  There  is  no  contention  that  the  instruc- 
tion is  erroneous  because  it  omitted  any  other  defense.  We 
do  not  believe  that  on  the  points  urged  the  instruction 
misled  the  jury.   The  jurors  knew  that  the  disputed  com- 
missions were  for  the  fall  1946  line.   There  was  no  dispute 
that  plaintiff  was  employed  by  defendant  in  the  latter  part 
of  1943,   that  he  continued  to  work  for  it  until  his  dis- 
charge by  the  letter  of  May  4,  1946,  and  that  he  was  paid 
in  full  for  the  services  rendered  except  those  rendered  in 
connection  with  the  fall  1946  line.  There  is  no  disagreement 
as  to  the  construction  of  the  contract.   Under  the  instruc- 
tion the  jurors  would  understand  that  two  of  the  questions 
to  be  determined  were  whether  defendant  employed  plaintiff 
to  sell  its  fall  1946  line,  and. if  so,  whether  defendant 
wrongfully  discharged  plaintiff.  We  find  that  these  issues 
presented  questions  of  fact  for  the  jury.   In  M.  Heminway 
&  Sons  Silk  Co.  v.  Porter,  94  111.  App.  609,  the  court  said 

(611): 

"The  next  inquiry  is  as  to  whether  the  appellee  was 
wrongfully  discharged  on  October  20,  1893.  That  was  purely 
an  issue  of  fact." 
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See  also  Campbell  v.  Fierleln,  134  111.  App.  207;  Trevellick 
v.  Western  V,  M.  Ass'n.,  237  111.  App. .493;  Baker  v.  Mode, 
Millinery  Co,,  193  111,  App,  507  (abst. ) ; . and  Nelson  v. 
Heralandet  Co.,  201  111.  App.  515,  (abst.). 

For  the  reasons  stated. the  judgment  of  the  Superior 
Court  of  Cook  County  is  affirmed. 

JUDGMENT  AFFIRMED. 
LEWE,  P.J.  AND  KILEY,  J.  CONCUR. 
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MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  action  to  recover  a  real  estate 
broker's  commission  of  $3750.00.   Trial  without  jury  resulted 
in  a  finding  against  plaintiffs  and  judgment  was  entered 
accordingly.   Plaintiffs  have  appealed. 

In  March,  1948,  defendants  and  their  wives  owned 
the  property  at  the  southwest  corner  of  Madison  and  Paulina 
streets  in  Chicago.   Plaintiff s. Dear  and  Jordan,  real  estate 
brokers,  advertised  it  for  sale.   Florence  and  Jack  Rosenfeld 
saw  the  advertisement,  spoke  to  Dear,  examined  the  property, 
signed  an  offer  to  purchase  for  $75,000.00,  and  gaye  their 
certified  check  for  $5000.00  earnest  money  to  Dear.   The 
offer  was  written  in  long  hand  and  contained. a  provision 
that  the  Rosenfelds  needed  a  loan  of  $45,000.00  to  make  the 
purchase  and  would  have  the. privilege  of  mortgaging  the 
property  to  effect  the  loan.   This  instrument  and  the  check 
were  taken  to  Anagnost's  attorney.   He  rewrote  the  offer  in  . 
type  but  excluded  the  provision  covering  the  loan  of  $45,000.00 
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He  told  Jordan  that  if  he  wanted  a  commission  the  contract 
would  have  to  call  for  "all  cash".   The  attorney  gave  his 
receipt  for  the  earnest  money  check  payable  to  Chicago  Title 
and  Trust  Company.   The  typed  offer  in  the  form  of  a  contract 
to  purchase  was  signed  by  the  Rosenfelds  and  given  to  Anagnost 
who  signed  it.   Neither  Anagnost' s  wife  nor  Shepis  or  his 
wife  signed  the  instrument.  Anagnost  cut  off  the  corner  of 
the  instrument  containing  his. signature  and  returned  the 
instrument  to  Dear  and  Jordan.  The  Rosenfeld  offer  was  re-r 
jected,  the  earnest  money  refunded,  and  this  suit  followed. 

Plaintiffs  contend  the  "verdict"  and  judgment 
are  against  the  manifest  weight  of  the  evidence,  contrary  to 
law,  and  against  the  "preponderance"  of  the  evidence.   There 
was  no  verdict  and  the  question  of  preponderance  was  for  the 
trial  court.   We  shall  consider  whether  the  finding  against 
plaintiffs  was  against  the  manifest  weight  of  the  evidence. 

Plaintiffs  were  required  to  prove  the  brokerage 
contract  and  the  procurement  of  the  purchasers  ready,  willing, 
and  able  to  buy  according  to  the  contract  terms.   The  record 
shows  that  the  Rosenfelds  were  ready,  willing,  and  able  to 
buy.   They  were  procured  by  Dear  and  Jordan.  .The  only 
question  relates  to  the  contract  of  brokerage. 

We  think  the  record  clearly  shows  that  the 
brokers  had  conversations  with  Anagnost  about  selling  the 
property  prior  to  advertising  it  for  sale.   After  talking 
with  him,  they  talked  to  defendants'  manager  of  the. property 
about  the  sale  and  about  his  sharing  the  commission.   They 
presented  the  Rosenfelds'  offer  in  writing  to  Anagnost.  He 
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directed  them  to  his  attorney,  Hill,  to  prepare  a  typewritten 
offer.  Whether  this  was  done  because  Anagnost  could  not  read 
the  original  handwritten  one  or  because  of  the  mortgage  pro- 
vision therein  is  unimportant,  as  to  him,  bgcause  he  signed 
the  typewritten  offer.  'Presumably  the  offer  was  satisfactory 
to  him  and  his  signature  is  strong  evidence  of  the.  existence 
of  a  previous  contract  between  him  and  the  brokers. 

Both  Shepis  and  Anagnost  deny  that  Shepis  was 
present  at  any  of  the  conversations  concerning  the  brokerage. 
They  deny  that  they  discussed,  between  them,  the  sale  of  the 
property  before  the  contract  of  purchase  was  submitted  to 
Shepis.  Attorney,  Hill,  was  witness  for  plaintiffs,  who  are 
bound  by  his  testimony  that  he  did  not  represent  Shepis  and 
had  not  talked  with  him  about  the  pending  deal.  There  is  no 
basis  for  any  inference  that. Shepis  signed  the  instrument 
before  Anagnost  mutilated  it.  We  think  the  conflict  in  the 
testimony  as  to  Shepis1  part  in  the  contract  negotiations  was 
for  the  trial  court  to  resolve.   The  question  of  the  credi-  _ 
bility  of  the  witnesses  on  the. issue  was  for  the  trial  court. 
Spangler  v.  Bell,  390  111.  152..  Presumably  the  court  resolved 
the  conflict  in  favor  of  Shepis.  This  was  justified. 

Plaintiffs  sued  defendants  jointly  upon  a  broker- 
age contract  they  alleged  was  made  with  both.   This  was  the 
theory  of  the  plaintiffs  both  in  pleading  and  in  proof.  There 
was  no  request  for  separate  findings.  The  evidence  does  not 
show  a  contract  of  brokerage  with  Shepis.  The  finding  of  the 
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trial  court  was  against  plaintiffs  on  their. suit  against  both 
defendants  on  a  joint  contract  of  brokerage.  The  question  of 
Anagnost's  individual  liability  is  not  before  us. 

Plaintiffs,  on  authority  of  Joice  v.  Norman,  192 
111.  App.  285  (cited  to  a  note  in  169  A.  L.  R.  616)  suggest 
that  the  fact  that  his  wife  would  not  sign  did  not  excuse 
Shepis  from  liability.   This  is  beside  the  point  in  view  of 
our  conclusion  as  to  Shepis. 

The  judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 

LEWS,  P.J.  AND  BURKE,  J.  CONCUR. 
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MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  action  to  recover  the  purchase  price 
of  a  shipment  of  sheet  steel.   The  court  without  a  jury  found 
for  plaintiffs  and  entered  judgment  against  "Sol.  Zimmerman 
and  E.  L«  Snyder,  a  K  a   Eli. Snyder",  for  $1002.32. 
Defendant  Snyder  has  appealed. 

Plaintiffs  are  steel  jobbers. who  began  to  ship 
steel  to  Snyder,  a  scrap  dealer,  in  1946.   The  shipments  were 
made  until  February, . 1947,  to  Snyder' s  company,  the  Snyder 
Iron  and  Steel  Works.   The  shipments  were  paid  for  by  Snyder 
within  a  ten  day  discount  period.   Starting  in  February,  1947, 
five  shipments  of  steel  were  made  to  the  Micro  Shear  & 
Fabricating  Company.   They  were  carried. under  the  Snyder 
company's  account  in  plaintiffs!  ledger.  No  further  shipments 
were  made  to  the  Snyder  company.   Beginning  in  February,  1947, 
P~      the  shipments  to  Micro  xi*ere  ordered  by  iimmerman.   He  and 
Snyder  are  brothers-in-1  w.   The  last  shipment  was  made 
September  10,  1947.  The  '  -shipment  was  not  paid  for.  and  plain- 
tiffs, after  demanding  payment,  sued  for  $1,495.06. 


- 


-2- 

The  judgment  is  for  less  than  the  alleged  purchase 
price  of  $1495.06.   The  record  shows  that  the  court  believed 
Zimmerman's  testimony  that  less  than  the  amount  ordered  was 
shipped  and  the  steel  received  was  not  of  the  quality  covered 

"by  the  invoice. 

The  complaint  was  amended  after. the  close  of 
proofs.  Issues  were  made  on  the  two  counts.  The  first 
count  is  in  two  paragraphs,  the  first  of  which  alleges  that 
the  steel  was  shipped  to  Zimmerman  at  his  request  and  that  he 
was  indebted  to  plaintiff  for  the  shipment.  The  second 
paragraph  alleged  an  original  undertaking  on  the  part  of 
Snyder  to  be  personally  responsible  for  the  payment  of  the 
steel  shipped  to  Zimmerman  and  that  Snyder's  undertaking 
induced  the  shipment,  was  consideration  therefor,  and  that 
plaintiffs  relied  solely  upon  the  promise.  Count  2  alleges 
a  partnership  liability  on  the  part  of  Zimmerman  and  Snyder  [, 
operating  the  Micro  company.  The  trial  judge  said  he  was 
entering  judgment  against  "both  of  them"  because,  though  the 
partnership  had  been  terminated,  there  was  no  notice  in  writing 
to  the  plaintiffs.  The  judgment  order  recites  that  the 
judgment  is  on  "both  an£-eaoh"  of  the  two  counts. 

If  Zimmerman  was  liable  under  paragraph  1,  Snyder 
could  not  be  liable  on  an  original  undertaking  under  paragraph 
2.   The  reverse  is  true.   If  Snyder  was  liable  on  an  original 
undertaking,  Zimmerman  was  not  liable  under  paragraph  1. 
There  is  no  theory  upon  which  both  could  be  jointly  liable 
under  count  1.  The  judgment  is  joint  and  must  rest,  if  at 
all,  upon  count  2,  which  charges  the  partnership.  We  shall 
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not  consider  the  contentions  made  as  to  Snyder's  individual 
responsibility  under  the  alleged  original  undertaking  theory 
advanced  in  paragraph  2  of  count  1. 

Snyder  contends  that  there  is  no  evidence  of  the 
existence  of  a  partnership.  There  is  evidence  that  Zimmerman 
and  Snyder  were  in  partnership  with  a  third  person  under  the 
name  of  Steel  Fabricating  Company.   This  company  terminated 
in  December,  1946.  We  think  the  question  of  notice  of  its 
termination  is  irrelevant.  Plaintiffs'  records  contain  no 
account  under  that  partnership  name.  There  is  no  evidence  of 
any  orders  under  that  name.   Our  inquiry  is  limited  to  the 
question  of  evidence  of  the  existence  of  a  partnership  between 
Zimmerman  and  Snyder  under  the  name  of  the  Micro  Shear  and 
Fabricating  Company. 

Plaintiff  Liddell  testified  that  Snyder  told  him 
he  wanted  to  get  more  steel,  for  a  venture  "in  xvhich  he  was 
interested",  for  fabrication  and  would  be  personally  respon- 
sible for  all  bills  incurred,  and  that  shipping  instructions 
followed  later  on.  In  February  plaintiffs  received  a  Purchase 
Order  carrying  the  printed  name  of  the  Micro  company.   Above 
the  printed  name  Zimmerman  had  printed  in  ink,  "FORMERLY. 
SNYDER  &  STEEL  WORKS".   The  order  is  signed  by  Zimmerman. 
Presumably  the  other  four  orders  were  submitted  in  the  same 
way.  The  receipt  for  the  September  10,  shipment  of  steel 
is  signed  by  Zimmerman  for  the  Micro  company.   After  thirty 
days  following  the  September  10,  shipment  Liddell  called 
Snyder.  He  says  he  asked  Snyder  for  payment  and  that  Snyder 
told  him  not  to  worry,  that  it  would  be  taken  care  of,  and 
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that  Snyder  had  taken  a  financial  loss  on  the  deal.   This  is 
all  the  evidence. that  can  be  said  to  bear  upon  the  existence 
of  a  partnership.   There  is  no  evidence  to  show  what  "interest" 
Snyder  had  or  that  Snyder  approved  the  inked  memorandum  on  the 
Purchase  Order.   The  telephone  conversation  testified  to  by 
Liddell  does  not  tend  to  prove  a  partnership.   The  adding  of 
the  name  of  the  Micro  company  to  the  Snyder  Steel  and  Iron 
Works  in  plaintiffs'  ledgers  is  of  no  value  in  making  proof 
of  a  partnership.   It  is  our  conclusion  that  Snyder's  con- 
tention is  sound.  Plaintiffs  failed  to  make  a  prima  facie 
showing  of  the  existence  of. a  partnership  of  Zimmerman  and 
Snyder  in  the  Micro  company. 

Judgment  is  reversed  and  cause  remanded  with 
directions  to  find  for  defendants  and  against  plaintiffs  on 
count  2  and  to  grant  defendant's  motion  for  a  new  trial,  and 
take  such  further  proceedings  as  may  be  proper,  on  count  1. 
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JUDGMENT  REVERSED  AND 
CAUSE  REMANDED. 


LEWE,  P.J.  AND  BURKE,  J.  CONCUR. 
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WILLIAM  C.  BENDER  AND  COMPANY, 
Appellant, 


EMIL  TRITZ, 


Appellee. 


APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO 


MR*  PRESIDING-  JUSTICE  TUOHY  DELIVERED  THE  OPINION 
OF  THE  COURT o 

Plaintiff,  a  licensed  real  estate  broker,  filed 
its  claim  for  commissions  against  defendant  in  the 
Municipal  Court  of  Chicago.  At  the  close  of  plaintiff's 
case  the  court,  in  a  trial  without  a  jury,  entered  judg- 
ment for, defendant,  from  which  plaintiff  appeals. 

On  December  28;,  1945  plaintiff  and  defendant 
entered  into  a  written  contract  whereby  plaintiff  was 
given  the  exclusive  right,,  for  a  period  of  30  days,  to 
find  a  purchaser  for  defendant's  tavern  business  and 
building  located  in  Chicago,  Illinois,  at  a  p-ice  of 
§14,000  net  to  the  defendant.  Any  sum  received  over  and 
above  this  amount  was  to  be  plaintiff's  commission.  The 
contract  provided  for  a  minimum  down  payment  of  $7,006, 
with  a  mortgage  back  to  the  seller  for  the  balance  payable 
at. the  minimum  rate  of  $100  a  month  with  interest  at 

5%. 

Plaintiff  advertised  the  property,    and  afte-" 
certain  negotiations  between  its  agent,   John  Rakstang, 
and  a  prospective  purchaser,   Nicholas  Parisi,    the   latter 
signed  a  contract  to  purchase  the  property  for  $15,000 
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and  deposited  as  earnest  money  the  sum  of  $1,000.  Plain- 
tiff presented  the  contract  and  tendered  the  earnest 
money  to  defendant,  but  the  latte.r  refused  to  sign  the 
contract  of  sale  or  to  accept  the  earnest  money,  stating 
that  he  would  not  execute  the  contract  because  he  wanted 
the  property  and  business  for  his  son. 

It  is  well  settled  law  that  a  real  estate  broker 
has  earned  his  commission  when  he  has  procured  a  purchaser 
ready,  willing  and  able  to  buy,  and  he  cannot  be  deprived 
of  his  commission  if  the  seller  refuses  to  consummate 
the  sale.  Pusey  v.  Varland,  224  111.  App.  35,  38;  Fox  v. 
Ryan,  240  111.  391.  The  trial  court  was  apparently  of 
the  opinion  that  the  evidence  did  not  establish  that 
the  prospective  buyer  was  financially  able  to  complete 
the  purchase.   The  evidence  adduced  by  the  plaintiff  was 
to  the  effect  that  the  purchaser  had  $4,000  cash,  $1,000 
of  which  had  been  deposited  as  earnest  money.  He  produced 
a  second  mortgage  letter  of  commitment  for  $2,000  and 
had  more  than  $2,000  in  cash  surrender  values  in  two  life 
insurance  policies,  which  sum  of  money  would  have  been 
available  in  ten  days  from  the  date  of  surrender  of  his 
policies.  Proof  as  to  the  cash  sur-ender  value  of  the 
life  insurance  policies  was  competent.  A  purchaser  of  real 
estate  is  to  be  considered  ready,  willing  and  able  to  buy 
if  he  has  agreed  to  purchase  the  property  and  has  suffi- 
cient funds  on  hand  or  if  he  is  able  to  command  the 
necessary  funds  with  which  to  complete  the  purchase  within 
the  time  allowed  by  the  offer.  McCabe  v.  Jones,  141  Wis. 
540,  124  N.W.  466.  Ability  to  command  necessary  funds  to 
purchase  was  demonstrated  and  the  plaintiff  made  a  prima 
facie  case  which,  in  the  absence  of  contrary  proof,  ■  • 
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would  have  entitled  him  to  a  judgment.   The  finding  of 
the  court  was  clearly  erroneous.  Accordingly,  the 
judgment  of  the  Municipal  Court  of  Chicago  is  reversed 
and  the  cause  remanded  for  further  proceedings  in 
accordance  with  the  views  expressed  herein. 


REVERSED  AND  REMANDED  WITH 
DIRECTIONS. 


Niemeycr  and  Feinberg,  jj.,  concur. 
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MORTON   R.    FERDINAND,  •»  Minor,    by 
DAVID   L.    FERDINAND,    hfcfi    father 
and   next    friend, 

Appellee  , 


v. 


RUTH  MARGUERITE  THREEWITT,  also 
known  as  RUTH  MARGUERITE  FERDINAND, 

Appellant. 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 


MR.  PRESIDING  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE 
COURT. 
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Plaintiff,  Morton  R.  Ferdinand,  a  minor,  by 
David  L.  Ferdinand,  his  father  and  next  friend,  filed  his 
complaint  against  Ruth  Marguerite  Threewitt,  also  known  as 
Ruth  Marguerite  Ferdinand,  for  annulment  of  the  marriage  of 
the  parties.   The  cause  was  heard  on  the  original  complaint 
and  the  pro  se  answer  of  the  defendant.   From  a  decree  of 
annulment  of  the  marriage,  defendant  appeals. 

The  germane  part  of  the  complaint  alleges: 

"3.   At  the  time  of  said  marriage  the  plaintiff 
had  not  attained  the  age  of  21  years  but  was  at  the 
time  only  18  years  of  age,  he  having  been  born  on  the 
20th  day  of  April  1929,  that  he  has  not  yet  attained 
the  age  of  21  years ;  that  at  the  time  of  said  marriage 
the  defendant  xiras  at  the  age  of  21  years." 

The  answer  to  this  paragraph: 

"3.   Admits  that  at  the  time  of  said  marriage  the 
plaintiff  was  18  years  of  age.   Admits  that  this 
defendant  was  at  the  s.ge   of  21  years  at  said  time. 

"Wherefore,  defendant  asks  to  be  dismissed." 

The  decree  found: 

"3.   That  on  the  26th  day  of  January,  19^8,  at 
Oak  Park,  Illinois,  the  parties  hereto  went  through 
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a  ceremony  of  marriage. 

"IK   That  said  marriage  is  voidable  and  should 
be  held  null  and  void  by  this  Court. 

"5.   That  the  parties  to  said  marriage  did  not 
cohabit  as  husband  and  wife  subsequent  thereto." 

Defendant  contends  that  the  marriage  of  a  male 
person  between  the  ages  of  18  and  21  years,  even  without 
the  consent  of  his  parents,  is  a  valid  marriage,  with  which 
contention  we  are  in  accord.   Re if Schneider  v.  Re  if Schneider , 
2^1  111.  92.   No  question  as  to  cohabitation  was  raised  by 

the  pleadings. 

Plaintiff  has  filed  no  reply  brief  in  this  case, 
but  has  filed  a  confession  of  error  to  the  effect  that  the 
complaint  which  was  filed  in  the  Superior  Court  of  Cook 
County  was  insufficient  to  sustain  the  decree  of  annulment. 
Ke  asks,  however,  that  the  cause  be  reversed  and  remanded 
and  that  plaintiff  be  given  leave  to  file  an  amended  complaint 
setting  forth  certain  additional  facts.   On  the  face  of 
this  record  the  plaintiff  is  not  entitled  to  any  affirmative 
relief,   The  decree  of  the  Superior  Court  of  Cook  County 
is  accordingly  reversed. 

REVERSED . 
Miemeyer  and  Feinberg,  J J . ,  concur. 
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SAMUEL  J.  C-RAFFE, 


v. 


MARCELLA  GRAFFE, 


Appellant, 


Appellee. 


APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 


MR.  JUSTICE  FEIN3SRG  DELIVERED  THE  OPINION  OF  THE 


COURT. 


Plaintiff  filed  his  complaint  for  divorce. 
Defendant  filed  a  cross- complaint  for  separate  main- 
tenance. Upon  final  hearing  a  decree  for  divorce  was 
entered  in  favor  of  plaintiff  and  the  cross-complaint 
dismissed  for  want  of  equity.  Upon  appeal,  this  court 
(Second  Division)  reversed  and  remanded  the  decree 
with  directions  "to  enter  a  decree  dismissing  plaintiff's 
amended  complaint  for  want  of  equity  and  granting  a 
decree  of  separate  maintenance  to  defendant  upon  he- 
counterclaim,  and  for  further  proceedings  in  the  matte- 
of  the  additional  amount  to  be  allowed  he-  for  he- 
support. and  solicitor's  fees."  Graffe  v.  Graffe, 
317  111.  App.  379  (Abst.). 

Pursuant  to  the  mandate  of  this  court,  upon  a 
further  hearing  in  the  Superior  Court  a  decree  for 
separate  maintenance  was  entered  in  favo-  of  defendant 
upon  her  c-oss-complaint,  in  which  the  court  found  that 
defendant  expended  the  sum  of  $101.04  for  court  costs. 
It  also  found  that  defendant  expended  the  sum  of  §350.00 
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for  attorney's  fees  and  was  entitled  to  recove-  said 
sum  from  the  plaintiff;  that  defendant  was  entitled 
to  -ecove-  from  the  plaintiff  the  sum  of  §200.00  as 
additional  attorney's  fees.   It  di-ected  the  plain- 
tiff to  pay  defendant  $12.00  pe-  week  for  her  support 
and  maintenance;  that  a  judgment  be  entered  for  the 
sum  of  $101.04,  costs  expended  in  the  Appellate  Court, 
and  that  execution  issue  thereon;  and  that  plaintiff 
pay  defendant  $550.00  for  attorney's  fees  at  the  rate 
of  $30.00  pe-  month  in  addition  to  the  weekly  alimony. 
The  decree  was  entered  December  16,  1943. 

On  June  5,  1946,  a  petition  was  filed  by  defendant 
for  a  rule  to  show  cause  why  plaintiff  should  not  be 
held  in  contempt  for  failure  to  comply  with  the  decree. 
Plaintiff  answered  said  petition,  and  the  petition  and 
answer  were  referred  to  a  master  to  -eport  his  findings 
of  fact  and  conclusions  of  law.   The  master,  upon  a 
hearing,  found  and  -epo-tod  that  there  was  due  to 
defendant,  under  the  decree  entered  pursuant  to  the 
mandate  of  the  Appellate  Court,  a  total  of  $416.40, 
and  recommended  that  defendant  be  adjudged  in  contempt 
of  court  for  wilful  failure  to  comply  with  the  decree. 
Upon  a  hearing  by  the  chancellor,  the  repo-t  of  the 
maste-  was  approved  and  an  orde-  entered  finding  that 
plaintiff  was  in  default  in  the  sum  of  $589.60,  which 
included  fees  for  the  master  and  court  reporter, 
directing  him  to  pay  the  amount,  and  adjudging  plain- 
tiff to  be  in  contempt  of  court.   F-om  that  orde-  this 
appeal  is  prosecuted. 
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The  principal  ground  urged  here  fcrr  -ever^al  of  the 

o-der  is,  that  the  decree  having  reduced  the  amount 
found  due  to  judgment,  and  ordered  execution  thereon, 
it  could  not  now  be  enforced  in  equity  by  contempt 
proceedings.   The  obligation  of  a  husband  to  support 
his  wife  is  a  continuing  one,  and  the  transformation 
of  the  obligation  into  a  more  specific  form,  such  as  a 
decree  or  judgment  to  pay,  docs  not  change  it  to  an 
ordinary  debt.   Barclay  v.  Barclay,,  184  111.  375;  Rule  v. 
Rule, 515  111.  App.  108.   Moreover,  a  court  of  equity  has 
ample  power  undo-  Section  42,  Chapter  22,  Illinois 
Revised  Statutes,  1947,  to  enforce  its  decree  by 
contempt  proceedings.   Cohen  v.  Cohen,  291  111.  App. 
39;  Schmidt  v.  Cooper,  274  111.  243,  250. 

It  is  urged  by  plaintiff  that  the  evidence 
fails  to  show  that  he  is  in  default.   The  decree  entered 
pursuant  to  the  mandate  of  the  Appellate  Court  directed 
the  plaintiff  to  pay  alimony,  court  costs  and  solicitor's 
fees  found  due,  from  which  there  was  no  appeal.   Upon 
examination  of  the  evidence  in  this  record,  we  find 
plaintiff  made  no  satisfactory  proof  of  payment  of 
the  total  amount  found  due. 

The  order  appealed  from  is  affirmed. 

AFFIRMED. 
Tuohy,  P.  J.,  and  Niemeyer,  J.,  concur. 
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MIDWEST  TEA  PACKING  CO.,  a 
corporation, 

Appellant , 

v. 

CURRIER -LEE  WAREHOUSES ,  INC . , 
a  corporation, 

Appellee. 


APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 


MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  filed  its  complaint  in  equity  for  the 
reformation  of  a  lease  dated  October  13,  1939,  expiring 
December  31.  1942,  w**ich  term  was,  under  an  option  contained 
in  said  lease,  extended  until  December  31,  1944,  and  by  a 
further  extension  dated  March  6,  1944,  the  term  was 
extended  to  December  31,  1946.  The  complaint  alleges  that 
the  parties  entered  into  the  lease  under  a  mutual  mistake 
of  fact  that  the  space  to  be  occupied  was  in  reality 
only  13,779  square  feet,  which  was  1,221  square  feet  less 
than  the  square  feet  represented  in  said  lease.   It  also 
alleges  that  the  defendant  knew  that  there  were  only 
13,779  square  feet  of  space  to  be  occupied  by  plaintiff 
but  falsely  represented  it,  verbally  and  in  the  lease, 
to  be  15,000  square  feet.  The  complaint  prays  for  a 
reformation  of  the  lease  and  for  an  accounting  of  the 
excess  rent  ^aid  ^er  square  foot  for  the  space  occupied 
by  plaintiff. 

Attached  to  the  complaint,  as  an  exhibit,  is  a 
copy  of  the  lease  dated  October  13,  1939,  in  which  the 
space  is  described  as  "The  entire  second  floor  of  Currier- 
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Lee  Warehouses,  Inc.'s  warehouse  'D»  ,  comprising  a  total  of 
fifteen  thousand  (15,000)  square 'feet  ' Oross'  floor  space 
*  *  *  to  be  occupied  for  office,  warehouse,  manufacturing 
•such  as  Lessee  has  heretofore  done'  in  the  above  described 
premises,  and  shipping  room  purposes,  and  for  packaging 
of  products  and  for  no  other  purpose  whatever."  It  is 
thus  apparent  from  the  language  quoted  that  before  the 
lease  in  question  plaintiff  had  occupied  the  premises  in 
question  —  for  what  length  of  time  and  over  what  period 
are  not  disclosed. 

A  written  motion  to  strike  the  complaint  was  filed, 
and  upon  a  hearing  the  court  struck  the  complaint  and 
dismissed  the  same  f»r  want  of  equity.  The  only  question 
upon  this  appeal  is  whether  the  complaint  states  a  cause 
of  action  in  equity. 

The  defendant  urges  that  the  complaint  is  wholly 
insufficient  because  it  does  not  state  grounds  for 
reformation  of  the  instrument..  To  reform  a  written 
instrument  in  a  court  of  equity,  it  must  clearly  appear  by 
allegation  of  fact  that  the  mistake  is  one  of  fact,,  mutual 
and  common  to  both  parties,  and  in  existence  at  the  time 
of  the  execution  of  the  instrument,  showing  that  /  t  such 
time  the  parties  intended  to  say  a  certain  things  and  by 
mistake  expressed  another,  Amberann  Corp.  v.  Old  Ben 
Coal  Corp.,  395  111.  154;  Spies  v.  DeMayo ,  396  111.  255; 
Harley  v.  Magnolia  Petroleum  Co.  ,  378  111.  19.  The  averment 
in  the  complaint,  that  the  defendant  falsely  represented 
in  the  verbal  representations  as  well  as  in  the  lease  that 
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the  space  contained  15,000  square  feet,  is  wholly  incon- 

istent  with  the  legal  requirement  for  relief  that  the 
parties  intended  to  say  a  certain  thing  and  "by  mistake 
expressed  another.  There  can  be  no  mutual  mistake  of  fact 
where  there  is  false  representation  by  the  one  charged. 
Morgan  v.  Owens,  228  111.  598,  503.  A  mistake  on  one 
side  may  be  ground  for  rescinding  but  not  for  correcting 
or  rectifying  an  agreement.  Morgan  v.  Owens,  supra;  Hoops  v. 
Fitzgerald,  204  111.  325. 

It  is  equally  clear  to  us  that  the  complaint  is 
insufficient,  because  it  is  apparent  from  the  complaint 
that  the  plaintiff  occupied  the  space  in  question  for 
a   period  of  about  seven  years  under  the  written  leases, 
and  for  some  time  prio^  to  the  written  leases,  and  had  ample 
time  in  which  to  discover  what  the  actual  space  demised 
amounted  to.   It  required  only  the  simple  act  of  measure- 
ment.  In  equity,  plaintiff  is  guilty  of  laches  in  making 
^   its  elaim  of  fraud  and  misrepresentation.  Plaintiff  seeks 
to  avoid  the  doctrine  of  laches  by  suggesting  that  it  did 
not  discove-  the  falsity  of  the  representation  until  1946, 
when  a  survey  was  made  by  it.  Plaintiff  -elies  uPon 
Gordon  v.  Johnson,  186  111.  18;  Keeley  v.  Sayles,  217 
111.  589,  and  other  cases,  in  which  the  doctrine  is  stated 
that  in  actions  for  reformation  of  an  instrument  because 
of  "mutual"  mistake  of  fact,  laches  does  not  begin  to  run 
except  from  the  time  of  the  discovery  of  the  fact  which 
entitles  them  to  reformation  of  the  instrument.  We  have  no 
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disagreement  with  the  cases  cited,  hut  they  are  not 
applicable,  since  they  a^e  cases  where  reformation  is 
sought  and  the  equitable  ground  of  "mutual"  mistake 
of  fact  exists. 

The  order  of  the  Superior  Court  is  affirmed. 

AFFIRMED. 

Tuohy,  P.J.,  and  Niemeyer,  J.,  concur. 
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HENRY  GOLD, 


Appellee , 


v. 


ROBERT   G.      BOLAND  and   OLE  RODSETH, 
dpiil0   bus^ess   as   RODSETH  TRUCKING 

COMPANY, 

Appellants. 


APPEAL  FROM 

CIRCUIT  COUR 
COOL  COU 


MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  sued  defendants  for  personal  injuries, 
charging  them  with  negligence.  A  trial  with  a  jury 
resulted  in  a  verdict  for  §4500  against  defendants.   In 
addition  to  the  0eneral  verdict,  the  jury  answered  a 
special  interrogatory,  finding  that  plaintiff  was  not  guilty 
of  negligence  which  proximately  caused  or  contributed  to 
cause  the  injury.   Defendants  made  no  motion  for  a  new 
trial,  but  their  motion  for  judgment  notwithstanding  the 
verdict  was  overruled  and  judgment  upon  the  verdict  entered, 
from  which  they  appeal. 

Plaintiff  was  a  pedestrian,  walhin^  from  north  to 
south  on  the  west  crosswalk"  of  Newberry  Avenue  at  the 
intersection  with  Roosevelt  Road.  Roosevelt  Road  is 
approximately  90  feet  wide.   It  has  streetcar  tracks  in  the 
center,  and  the  distance  between  the  north  rail  and  the 
north  curb  is  about  35  feet.  The  record  discloses  that 
there  were  automobiles  parked  at  an  angle  at  the  north 
curb  of  Roosevelt  Road  and  immediately  east  of  Newberry 
Avenue,  almost  to  the  next  bloc,  east  of  Newberry  Avenue, 
known  as  Kalsted  Street,  which  intersects  Roosevelt  Road. 
There  was  some  evidence  that  cars  were  double-parked  in 
front  of  a  store  at  the  northeast  corner  of  Newberry  Avenue 
and  Ruosevelt  Road.   There  is  a  sharp  dispute  in  the 
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evidence  as  to  whether  plaintiff  walked  into  the  side  of 
the  truck  which  collided  with  him,  or  whether  the  front  end 
of  the  trucii  struct  him  while  ho  was  in  the  crosswalk. 
Defendants  ar&ue  that  two  police  officers,  claiming  to  be 
eyewitnesses  to  the  accident,  testified  that  plaintiff  was 
struck  by  the  sta.ce  bcdj,  that  protrudes  at  the  rear  of  the 
cab,  and  that  plaintiff  was  the  one  who  came  in  contact  with 
the  truck.   Dele.ida.its  also  ur0e  that  t^ere  are  serious 
contradictions  in  the  testimony  of  plaintiff  as  to  whether 
he  looked  for  approaching  traffic  from  the  east;  that 
plaintiff's  testimony  demonstrated  that  he  did  not  look  to 
the  east  and  therefore  did  not  see  the  approaox^ing  truck  in 
question;  and  that  there  was  nothinta  to  obstruct  his  vision. 
Plaintiff  points  out  that  the  record  shows  these  police 
officers,  in  a  written  report  of  the  accident  made  several 
hours  after  the  occurrence,  reported  that  the  truck  struck 
the  man,  and  that  there  was  nothing  in  the  report  referring 
to  the  plaintiff  walking  against  the  truck. 

What  degree  of  credibility  was  to  be  attached  to 
the  testimony  of  these  police  officers,  in  the  light  of  the 
written  report  they  made,  and  what  credibility  was  to  be 
given  to  the  testimony  of  plaintiff  were  primarily  and 
essentially  questions  of  fact  for  the  jury.  Schneiderman  v. 
Interstate  Transit  Lines,  394  HI.  569;  331  111.  App.  143, 

affirmed  4.01  111.  172. 

The  Supreme  Court   in  I  for an  v.   Gat z ,    390   111.    478, 

486,    said: 

"The  rule  seems  to  be  quite  universal  that  a 
pedestrian's  failure  to  keep  a  constant  look- 
cut   or  to  look  again  after  having  determined 
that  he  can  safely  cross  ahead  of  approaching 
traffic,  is  not  contributory  negligence  as  a 
matter  of  law  but  it  is  a  question  for  a  jury 
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whether  he  was  in  the  exercise  of  ordinary 
care  for  ixis  own  safety." 


Particularly  is  this  rule  to  be  applied  in  a  case 
where  the  Motor  Vehicle  Act  governs  the  instant  inter- 
section, where  the  accident  occurred,  and  about  which  the 
jury  was  properly  instructed.   The  Motor  Vehicle  Act, 
Ch.  954 ,  par.  171,  £74,  111.  Rev.  Stat.  1947,  provides: 

"Where  traffic  control  signals  are  not  in 
place  or  in  operation  the  driver  of  a 
vehicle  shall  yield  the  right-of-way, 
slowing  down  or  stopping  if  need  be  to  so 
yield,  to  a  pedestrian  crossing  the  roadway 
within  auy  marked  crosswalk  or  within  any 
unmarked  crosswalk  at  an  intersection,  ***." 

There  is  no  attack  -„ade  here  upon  instructions 
given,  nor  is  the  size  of  the  verdict  questioned.   In 
passing  upon  the  correctness  of  the  trial  court's  ruling 
upon  the  motion  for  judgment  notwithstanding  the  verdiet , 
we  cannot  weigh  the  evidence.   The  well  settled  rule  is 
that  the  evidence,  and  all  reasonable  inferences  arising 
therefrom,  must  be  taken  most  strongly  in  favor  of  the 
plaintiff,  and  the  only  question  is  whether  there  is  any 
evidence  fairly  tending  to  prove  plaintiff's  claim. 
Shannon  v.  Nightingale,  321  111.  168;  Hunter  v.  Troup,  315 
111.  293,  Schneiderman  v.  Interstate  Transit  Lines,  supra. 
We  find  the  evidence  in  the  record  amply  sufficient  to 
sustain  the  verdict. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

AFFIRMED. 

Tuohy,  P.J.,  and  Niemeyer,  J.,  concur. 
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HENRY  F.  BAUMGARTNER ,  et  al., 

Defendants 


FLORENCE  A.  BAUMGARTNER, 

Appellee, 


APPEAL  FROM 

CIRCUIT  COURT, 

COOK  COUNTY 
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MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from,  a  decree  dismissing  his 
complaint  for  want  of  equity,  widen  sought  to  have  a  deed  to 
Henry  F.  Baurigartner  and  Florence  A.  Baurigartner,  his  wife, 
as  joint  tenants,  though  absolute  on  its  face,  declared  a 
nortgage ,  and  to  redeem  fron  said  mortgage.  The  cause  being 
at  issue,  it  was  referred  to  a  master  to  report  his  conclu- 
sions of  fact  and  law.  The  master  recommended  that  the 
complaint  be  dismissed  for  want  of  equity.  The  question 
presented  to  us  upon  this  appeal  is  whether  the  findings  of 
the  master  and  the  decree  of  the  court  are  against  the 
manifest  weight  of  the  evidence. 

Plaintiff  was  married  to  Katharina  Krueger,  who  was 
the  mother  of  defendant  Henry  Baurigartner ,  born  to  her  of  a 
previous  marriage.   Before  the  report  of  the  master  was  filed, 
Katharina  Krueger  died  on  January  17,  1948,  and  defendant 
Henry  Baumgartner  died  on  March  9,  1948.  Katharina  Krueger 
did  not  testify  upon  the  hearing. 

Plaintiff  was  the  owner  of  two  pieces  of  property, 
adjacent  to  each  other,  in  the  City  of  Chicago,  on  each  of 
which  there  was  a  mortgage  to  secure  an  indebtedness  of  the 
plaintiff.  The  particular  real  estate  in  question  had  a 
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mortgage  of  $12,000  to  secure  an  indebtedness  of  that  amount, 
dated  October  10,  1925,  maturing  November  15,  1930,  and  a 
junior  mortDage  to  secure  an  indebtedness  of  $5,000  upon  the 
same  real  estate.  The  Continental  bank  acquired  the  first 
mortgage  and  notes  secured  thereby  on  February  18,  1933,  and 
in  1936,  plaintiff t   being  in  default  on  taxes  and  principal, 
advised  the  bank  that  his  several  efforts  to  refinance  the 
property  had  not  been  successful.   On  October  22,  1936,  the 
bani:  filed  suit  to  foreclose  the  mortgage,  claiming 
$14 , 325. 82  due.  Plaintiff  was  then  seventy- two  years  of  age, 
unemployed,  and  owned  no  property  except  the  real  estate  in 
question  and  the  adjoining  building,  which  was  then  subject 
to  a  mortgage  of  $9,000,  also  owned  by  the  same  bank.   It  was 
\   then  that  plaintiff  asked  defendant  stepson  to  assist  him  in 
'•'  his  financial  difficulty. 

Plaintiff's  version  was  that  he  asked  defendant  to 
loan  him  enough  noxaey  with  which  to  refinance  the  property. 
Defendant,  with  the  plaintiff,  tried  to  refinance  the 
property  with  other  finance  companies  but  did  not  succeed. 

Defendant's  version  was  that  the  plaintiff,  unable 
to  refinance  the  property  and  in  fear  of  a  possible 
deficiency  decree  against  him  in  the  foreclosure  proceeding, 
which  would  be  a  lien  against  plaintiff's  interest  in  the 
adjoining  property,  requested  defendant  to  purchase  the 
property  to  avoid  such  a  deficiency  decree  and  thus  protect 
plaintiff's  interest  in  the  adjoining  property.  There  was  a 
sharp  conflict  in  the  testimony. 

It  appears  from  the  evidence  that  defendant 
succeeded  on  his  own  credit,  and  that  of  his  wife,  to  borrow 
enough  money  to  pay  over  to  the  Continental  bank  $2,350  to 
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cover  the  amount  required  by  the  bank.   He  paid  up  the 
defaulted  taxes  and  secured  a  new  loan  from  the  Continental 
bank  of  $11,500.   The  foreclosure  proceeding  was  settled. 
To  pemit  the  new  mortgage  to  the  Continental  bank,  plain- 
tiff caused  the  title  to  the  property  to  be  conveyed  to  the 
defendant  and  his  wife  on  April  7,  1937,  the  title  then 
having  been  held  in  trust  by  the  Pioneer  Trust  and  Savings 
Bank.   On  April  30,  1937,  defendants  went  into  possession  of 
the  premises  and  have  occupied  it  continuously.  The 
defendants  collected  the  rents  from  the  tenants  in  the 
property.  Plaintiff,  who  had  been  living  in  the  building  in 
question,  moved  to  his  adjoining  property  on  April  29,  1937. 
Defendants  have  paid  up  all  of  the  taxes,  made  various 
repairs  and  paid  the  interest  on  the  new  mortgage  to  the 
Continental  bank.  The  principal  amount  of  the  new  mortgage 
was  paid  in  full  by  them  on  May  15,  1940,  and  was  released. 
It  also  appears  that  in  October,  1940,  defendants  employed 
plaintiff  as  a  janitor  for  the  property  at  a  salary  of  $20.00 
per  month,  and  in  October,  1944,  defendants  discharged  plain- 
tiff because  his  work  was  unsatisfactory  and  because  of  his 
quarrels  with  the  tenants  of  the  building. 

The  evidence  clearly  establishes  the  value  of  the 
property  at  the  time  of  the  deed  to  these  defendants  to  be 
not  in  excess  of  $15,000.  This  action  was  not  brought  until 
April  2,  1948,  eleven  years  after  the  transaction  in  question, 

The  burden  of  asserting  and  proving  that  a  deed, 
absolute  on  its  face,  should  be  declared  a  mortgage  rests 
upon  the  plaintiff,  and  it  must  be  by  proof,  clear  and 
convincing.   Kulik  v.  Kapusta,  303  HI.  208;  Temper  v.  Campo, 
398  111.  496. 
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When  defendants  gave  plaintiff  notice  to  vacate 

the  premises,  which  he  apparently  accepted  without  protest 

and  moved  into  his  adjoining  building,  and  when  he  was 

employed  as  a  janitor  and  later  discharged  by  defendants, 

it  would  be  nost  natural  to  expect  that  he  would  then 

assert  his  claim,  protest  against  the  assumption  of 

possession  and  ownership  of  the  property  by  defendants,  and 

assert  his  rights  then,  instead  of  waiting  to  do  so  after 

there  had  been  sone  increase  in  the  valuation  of  the 

property  by  the  natural  development  in  market  values. 

In  our  review  of  the  evidence,  plaintiff's  claim 
and  his  evidence  not  only  lack  conviction,  but  under  all  the 
circumstances  disclosed,  the  master  could  not  have  found 
differently  than  he  did.  The  evidence  amply  sustains  his 
findings,  and  the  court  was  justified  in  approving  his 
report  and  entering  the  decree. 

The  decree  is  not  against  the  manifest  weight  of 

the  evidence  and  is  therefore  affirmed. 

AFFIRMED. 

Tuohy,  P.J".,  and  Niemeyer,  J.,  concur. 
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LANDON  L.  CHAPMAN, 


Appellee, 


v. 


JAMES  TREMBOIS, 


Appeal  from 

County  Court , 

Cook  County. 


Appellant. 
MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  a  member  of  the  bar,  brought  suit 
against  defendant  to  recover  an  unpaid  balance  of  attorney's 
fees.  The  complaint  alleged  that  on  February  16 ,  1946, 
plaintiff  was  employed  by  defendant  to  render  professional 
services  to  defendant  at  the  price  of  $10.00  per  hour, 
involving  a  claim  and  suit  of  defendant  against  the 
Standard  Railway  Equipment  Manufacturing  Company;  that 
pursuant  to  such  employment  and  at  the  instance  and  request 
of  defendant,  plaintiff  rendered  the  services  shown  by  two 
statements  attached  as  Exhibits  A  and  B,  dated  December  9, 
1947,  and  December  16,  1947,  respectively;  that  defendant 
is  indebted  to  him  in  the  sum  of  $165.12  and  has  failed  and 
refused  to  pay  the  same. 

Defendant,  not  a  lawyer,  appeared  pro  se.  He  filed 
a  second  amended  answer  and  counterclaim,  which,  among  other 
things,  alleged  that  defendant  denies  that  plaintiff, 
pursuant  to  such  employment,  rendered  all  or  any  of  the 
services  alleged  to  have  been  rendered  in  Exhibits  A  and  B 
•f  the  complaint. 

Plaintiff's  motion  to  strike  the  second  amended 
answer  and  counterclaim  was  heard  by  the  court,  and  an  order 
was  entered  striking  the  amended  counterclaim  and  dismissing 
the  same  and  allowing  the  answer  to  stand.  The  cause  was  set 
for  hearing  for  November  15,  1948,  with  a  jury.   On 
September  22,  1948,  plaintiff  filed  a  motion  for  a  bill  of 
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particulars,  pursuant  to  notice  to  the  defendant,  alleging 
that  the  seoond  amended  answer  did  not  sufficiently  and 
explicitly  deny  the  averments  of  paragraph  3  together  with 
the  Exhibits  A  and  B  attached  to  the  complaint.   On 
September  22,  the  court  heard  the  motion  and  entered  an  order 
recitin0  that,  pursuant  to  notice,  the  defendant  not  appear- 
ing, defendant  was  ordered  to  file  within  ten  days  a  bill  of 
particulars  under  oath,  "specifically  and  explicitly 
admitting  or  denying  each  allegation  set  forth  in  plaintiff's 
paragraph  3  and  each  fact  alleged  in  plaintiff's  Exhibits  A 
and  B."  On  October  5,  plaintiff  mailed  a  notice  to  the 
defendant  that  he  would  appear  on  October  7  and  ash  for 
judgment  for  the  amount  of  plaintiff's  claim,  because  of  the 
failure  to  file  a  bill  of  particulars.   On  October  7, 
defendant  not  appearing,  the  court  entered  jud0ment  for 
failure  to  comply  with  the  order  of  September  23.  On 
•ctober  26,  defendant  filed  his  written  motion  to  vacate 
the  judDment,  and  upon  a  hearing  on  November  8,  the  court 
denied  said  motion.   On  November  9,  1548,  defendant  filed 
an  amended  motion  to  vacate  said  judgment,  and  on  November  12, 
the  court  again  denied  said  motion  to  vacate.  The  appeal  is 
from  the  final  order  and  judgment  entered  October  7,  1948. 

The  notice  of  appeal  does  not  include  an  appeal 
from  the  orders  of  the  court  denying  the  motions  to  vacate 
but  is  limited  to  the  appeal  from  the  judgment  order  of 
October  7.  This  appeal  presents  for  review  only  the  judgment 
order  and  not  the  orders  denying  the  motions  to  vacate. 
Under  the  Practice  Act,  Ch.  110,  §37,  IU.  Rev.  Stat.  1947, 
the  court  had  the  power,  upon  motion  made  by  plaintiff,  to 
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determine  whether  defendant  should  furnish  plaintiff  a  bill 

of  particulars  specifically  denying  each  item  set  forth  in 
the  complaint  and  the  exhibits.  Notice  of  the  racticn  was 
properly  served  upon  defendant.   Defendant  failed  to  appear, 
and  the  court  ordered  him  on  September  22,  1948,  to  file  a 
bill  of  particulars  within  ten  days.  Raving  failed  to 
comply  with  the  order,  the  court,  pursuant  to  notice  served 
on  defendant,  entered  the  judgment  appealed  from.  There 
was  no  appearance  on  the  uotion  for  the  judgment  and  no 
showing  then  made  to  the  court  in  opposition  to  the  motion. 
U^on  the  state  of  the  record  before  us,  there  is  no  such 
showing  made  as  would  justify  our  interference  with  the 
entry  of  the  judgment. 

Accordingly,  the  judgment  is  affirmed. 

AFFIRMED. 

Tuohy,  P. J".,  and  Niemeyer,  J.,  concur. 
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) 
GEORGE  LOVERDE  and  VITO  LO VERDE,  ) 

Appellants,      ) 

) 

v.  )  APPEAL  FROM  CIRCUIT  COURT 

)  COOK  COUNTY 
CONSUMERS  PETROLEUM  COMPANY,      ) 
a  corporation,  ) 

Appellee.       ) 

) 

MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE 
COURT. 

This  is  the  second  appeal  of  plaintiffs  from 
adverse  judgments  in  their  actions  for  damages  to  the 
building  of  George  Loverde  and  the  grocery  ana  market 
of  Vito  Loverde  in  the  building  caused  by  the  ignition 
of  fuel  oil  which  defendant  was  delivering  to  storage 
tanks  located  in  a  storeroom  in  the  basement  of  the 
building.   On  the  first  appeal  (327  111.  App.  210 
(abst.))  the  judgment  was  reversed  because  of  error  in 
a  certain  instruction  given  on  behalf  of  defendant, 
the  court  holding  that  the  verdict  in  favor  of  the 
defendant  was  not  against  the  manifest  weight  of  the 
evidence.   On  the  second  trial  the  case  was  submitted 
to  the  jury  upon  substantially  the  same  evidence.   A 
verdict. for  defendant  Was  returned  and  judgment  entered 
thereon.   The  facts  are  fully  stated  in  the  former 
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opinion  and  will-not.  be  repeated,   we  agree  with  the 
holding  in  the  former  opinion  that  the  ve"dict  is 
not  against  the  manifest  weight  of  the  evidence. 

Objection  is  made  to  the  giving  of  a  number  of 
instructions  on  behalf  of  the  defendant.  Many  of  these 
obiections  are  merely  technical  and  we  do  not  feel  that 
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material  injury  -"esulted  to  plaintiffs  from  the  court's 
rulings  on  the  instructions,  practically  all  of  which 
are  stock  instructions.   Objection  is  madd  to  instruction 
No.  5,  which  required  plaintiffs  to  prove  that  defendant 
was  guilty  of  some  negligent  act  or  omission  charged 
in  plaintiffs'  complaint,  and  that  such  negligence 
of  the  defendant  was  the  proximate  cause  of  the  accident 
and  damage  to  the  plaintiffs,  on  the  ground  that  there 
is  no  instruction  specifically  stating  the  negligence 
charged,  in  the  complaint.  Buehler  v.  '.7hite,  337  111. 
App.  13.  However,  instruction  17  given  on  behalf  of 
plaintiffs  sufficiently  details  the  charges  of  negligence 
upon  which  the  plaintiffs  rely.   Instruction  No.  2  has 
been  condemned  as  argumentative,  but  is  frequently  given. 
Repetitions  complained  of  in  various  instructions 
do  not  warrant  reversal.   Instruction  No.  10  told  the 
ju-y  that  if  the  alleged  damage  to  the  plaintiffs  was 
accidental  and  neither  the  plaintiffs  nor  the  defendant 
were  negligent,  the  plaintiffs  could  not  recover. 
Instructions  relating  to  damages  caused  by  accidents 
have  too  frequently  been  given  when  not  applicable  to 
the  facts  in  the  case,  and  the  giving  of  such  instructions 
unde^  those  circumstances  has  been  repeatedly  condemned. 
The  instruction  now  complained  of  protected  plaintiffs 
and  defendant  by  requiring  that  the  rule  stated  should 
be  applied  only  in  the  event  both  plaintiffs  and 
defendant  were  free  from  negligence.   Instruction  No. 
5  tendered  by  plaintiffs  and  refused  by  the  court  related 
to  the  credibility  of  the  witnesses.   It  is  a  stock 
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instruction  and  the  court  might  have  given  it*   v?e 
do  not  consider  its  refusal  to  be  reversible  er-or. 
Other  objections  raised  by  plaintiffs,  such  as  the 
alleged  error  of  the  court  in  denying  plaintiffs' 
motion  for  a  judgment  notwithstanding  the  verdict, 
do  not  require  further  comment  in  view  of  the  opinions 
heretofore  expressed. 

The  judgment  is  affirmed. 

AFFIRMED. 

Tuohy,  P.  J.,  and  Feinberg,  J.,  concur. 
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